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CITI or Los ANGELES, DEP4..RTiLNT OF

WATER AND POWFR, et al,

Pet2tzoes,

MAIUE MANHART, e al,

Respondents. .

ON WAIT OF CERTIORARI TO THE UNITED STATES
. . .:..

COURT OF APPEALS FOR THE NINTH CIRCUIT . .

.

BRIEF AMId CURIAE

hiterest of Am;c;’’

The American Civil Liberties union (ACLU) is a nation- .

ide, non-pal tc.an 01 gamzaion of over 200,000 mcmbei S

dedicated to defending . the right of all jers ons to equal .

.

• treatment under: the law. Recognizing that confinement of

women’S opportunities is a perasive problem at all levels •

• of society, public and private, the ACLU has established a . .

WTonIens Rights Piocct fo work towaid the ehmmation
of gender-based discrimination. . . . ..

This brief is flIed with consent of the prties. The letters of
consent have been filed with the. Clerk of.the Court.

.

•‘•‘
•,• .•
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The American Civil Liberties Union has participated inilrtuaUy every one before this Court involving interpretation of Title Vil’s ban on sex discrimination. The Unionacted as arnicus âuriae irPhillips v. Martin Marietta Corp.,400 U.S. 542 (1971), concerning an employer practice ofrefusing to hire mothers of poscbool-age children; inWetzel v. Lilerty Mutual insurance Co., 511 F.M 199 (3dCr. 1975), vacated on juris. grounds, 424JLS. 737 (1976),end Gcäcral Electric Co. V. Gilbert, 429 U.S. 125 (1976),both concerituig the Title VU rights .of workinj women, disabled b’ pregnancy; in Dotkar&v. Rauâliusón, ë7 S.Ct. 2720.
•

. (1977), aUowing a narrow exception to sex-neutral hiringstandards for prison guards in Alabama’s brutal maxihrnmlecurity penitentiaries; and in Naálwifle Gas Co. v. Batty,46 U.S.L.W. 4026 (Dec. 6, 1977), striking don an employerpractice of stripping female workers retnkning from child-• lirth leaves of job-bidding seniority.
The ACtU Jan also participated in most of the casesbefore this Court chailenginj !u-bned disaiminfidnunder the Fifth and Fourteenth Amendments. Lawyers•

associated idth the ACLU presented the appeal in Reed v.• Reed, 404 U.S. 71 (1971), participated as counsel for the4pelints al!d later represented amicus curiae in Frontiero•v. Rialzardson, 411 U.S. 677 (1973), represented the appallapt1n Kalzs v. Blwvin, 416 U.S. 351 (1974), the appelleesin. Edw&ds . Healy, 421 iTS. 772 (1975), Weinberger v.Wiesenfeld, 420 U.S. 636 (.975), and Caiifano v. Goldfarb,430 U.S. 199 (1977), petitioners in Struck v. Secretary ofDefense, 460 F.2d 1372 (9th Cr. 1971, 1972), cert4 granted,409 U.S. 947, judgment vacated and case remanded for con..sideration of inootnen, 40 U.S. 1071 (1972), and Turnerv Department of Employthent flecOrity, 423 U.S. 44• (1975),
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American Civil Liberties Union attorneys represent the
plaintiffs in Peters v iVa.yn.e State t.jjty and T1AA-
GREF, C.’iv. Act. No 6-70165 (E.D. Mich..), a Title Vii
challenge by fêmae academic and nbn-academie’ e.mpioyes
and retirees to th Uniersitv’s provisiou, through TIAA
CREF, of lower periodic retirement benets to women than
to men. Trial has commenced in the Peters case, and amid
will refer to portions of the transcript and disëovery in that
case. ACLU attorneys also represent women employed by
Columbia Universiy in academic and administrative posi
tions who have filed a charge with the Equal mployirient
Opportunity Commission alleging sex discrimination in. the
provision of pension benefits by the University through
TIAA-OREF

3
.

and acted as coim sd for petitioners, appellaiits appellees, .
. •. . .

.

and ‘mucuc cuiiae in Ibis Ceu;t m se ci al other gende; dis
crimination ad women1s rights cascs

.

... . ...

TIe . American Association of . University Professors
(AAUP) was founded in 1915 to advance the standards,
ideals and welfare of teaehers and ;eseareh scholars in
universities and colleges. It is the oldest and largest na
tional association of its kind, The status of women in the
academic profession has been a long-standifig eoneern of the
Association. Both the Annual Meeting and the Council of the
Association have voted to support sex-neutral pension
plans,. These actions. have provided the foundation for
efforts by Association officers and mmbers, through dis
cussion and correspondence with officers of. pension funds
and governmert officials, to seek the establishment of non
discriminatory Pension plans for acadmic men and women. -

For example, in the fall of 1975, the President of the AAUP
wrotc to the Secretary oï Labor and to the Chairnan of
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T’ ASJREF, the luinuity association to which a verysubstantial proportion of all AAUP members belong, toprotest TIAAOliEF?s use of sex-based actuarial tables topay wonwa lower retirement benefits than men as “exactlythe kind of discriminatory conduct which TifleVil forbids.”On Equal Monthly Retirement Benefits for Men andWomen Facultj, 61 AAUP Bulletin 316, 317 (1975). •TheAAUP therefore is weft qualified to address. the Court inthe instant thee.

Petitioner employer in Gus case defenas its former practice of paying women employees less take-home wages thansimilarly-situated men on the groñnd that, “on the &irerage,”women live lonther than men. Therefore, petitioners contend, women’s pensbus cost more than men’s, ana women’stake-home pay is appropriately reduced so that each womanwill bear her share of the “average extra” cost of women’spensions. The question here presented is whether this exeplicit classification by sez Th compatible with the centralanticategorical thrust of Title VU of the Civil Rights Actof 1964: the right of individuals to equal treatment withoutregard to their membership in a particular sex, race, religious or ethnic group. The answer to this question, amidbelieve, is of vital significance to the efficacy of Title WIand to the achievement of full equality between the sexes.

Opinions Below

The opinions of the United States Court of Appeals for• the Ninth Circuit are reported at 53 F.2d 581 (1976). Theopinion of the District Court for the Céntial District of• California is reported at 387 F. Supp. 980 (1975).
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Statutes and Re’ulatIons .Iuvolvd

Seetitns 703(a) and (Ix) of Title VII of the Civil
Act of 1964, as amended, 42 U.S.C. 20(}0e-2(a)
(hereinafter “Title VII”), in pertinent part provide:

(a) fl shall be an unlawfi employment practice for
an employer—-

(1) to fail or refuse.to hire orto dliseharge any in
dividual, or otherwise to discriminate agains.t any
indirIthJ with jespet to his conpexsatio, terms,
conditions, or privileg:es of employment, because of
such indiv;dual’s . sex . . .; or

(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would
deprive or tend to depiive any individual of employ
ment opportunities or othe’wise adversely affect his
status as an employee, because of such individual’s

* *

S (h) ....It shall not be an. unlawful emp].oynent
practice. under this subchapter for any employer to dif
ferentiate upon the basis of sex ii determining the
amount of the. wages or compensation paid or to be
paid to mp•ioyees of such ernploye;’ if such differen
ti.atioii. .i authorized by the provisions of section 206
(d) of T.tle .29.

5 5

Section 6(d) of the Fair Labor Standards Act of 193$,
as. amended, 9U.S.C. 206(d.) (1965) (hereinafter “Equal
Pay Act”) in pertinent part provides:

S

(d) (1) No employer having employees sihject to any
provi,sios of this section shall discriminate, within any
establishment in which such employees are employed,
between employees.on the basis of sex by paying wages
to emploee in such establishment at a rate less than

________

— S..
S

S.SS .. .•, .... 5••5 •S••S

5

Rights
(1974)

S... I

5. .

S.
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the rate at which. he pays wages to employees of the.
opposite sex n such establishinent for e.quii work on
johs the performance of which requires equal skill.,
effort. and responsibilltv, and which are performed un
eter similar working concii tious, except where such pay
ment as made pursuant to (i) a seniority system (ii) a
meiit system (iii) a sys.te].u which measures earnings
by quantity or quality of production; or (iv) a differeuu—
tial based on any other factor other than se Pro—
i:idecl, That an employer who is paving a wage rate
differential in violation of this subsection shall not, in
order to comply with the provisions of this subsection,
reduce the wage rate of any employee.

Sections 1604.9(a), (b), (c), and (f) of theEcjuaI Employ
ment Opportunity Commission (EEOC) Sex iscrhnina.tion
Guidelines, 29 C.P.R. l604.9(a), (b), (e), and (f) in
pertinen1 part provide:

(a) cFri1ige benflts,” as used herein, includes medi
cal, hospital, accident., life insurance and retirement
benefits; profit-shariig and bonus plans; leae; and
other terms, conditions, and privileges of employment.

th) It shall be au unlawful employment practice for
an employei’ to discriminate between men and women
with regard to friiige benefits.

(e) It shall not be a defense under title VII tO a
charge of sex discimination in benefits that the cost
of such benefits is greater with respect to one sex than
the other..

.

• (f) It shall he. au unlawful. employment praètice for
employer to have a pension or retIrement plan which

establishes different. opti nal or compulsory retirement
ages based on sex, or which differentiates in benefits on
the basis of sex.

Sections $00.116(d) nd S00.11 of the Department of
Labor Wage and Hour Administrathr’s Interp’etive Bul



•
7

V

letin on Equal Pay for Enita] work, 2) ‘CJ1.R. SUO.I1G(d)
V

and 151 provide.:
V

lib(d)—li ei iplo i cntn]ithon to a phin pi o id
iVn insurance or zUui aT benefits to employees are equalfor 1)0th men and women, no wage ddtereiitial pro- V

lnbted by the equal pay provisions will result from suchpayments, even thoua1i the l)enefits which accrue to th.
Vemployees in qiestion are greater for one ex thin for

V
Vflue other. The mere fact that the: employer may make V

VV

unequal. contributions for employees of opposite sexes V

V

VV

V V

•VV

in such a siuatiVon

will nOt, however, be VCOflSdeTd V•

V I
Vindicate that the. emplo\ers payments are in violation Vt,VV

V

V

VV V

of section 6(d), if the resulting bnefits are equal for V
V

such employees.
V•

V
V• .:

V

V

151—A ‘ age dhIierentmal based on claimed clilfeiences
V V between the average cost of

empiQyiVng the employer’s VV V: VVV

V
VVV

:V5 V

omen wrnkeic as a gloup and the aeiage cost of
ernp1o-mg the men woikeis as a gioup does not quahfv

V as a differential based on any “factor. Other than sex,”
V

V and would result in a violation of the equal pay :P1’O
V

V

V V V

V

visions, if the equal pay tandard otherwise applies.
V V

V

V••

V
V

V VTo group employees solely on the basis of sex for pur-
V

V

V•

V

V

V
VV

V

V

poses of comparison of costs necessarily rests on the
• •assumption that the sex factor alone may justify the. V

V

V

wage differential—an assumption plainly contrary to :
V

V the term

VaVnd
purposes

of the Equal Pay Act. Wage
V

V

V differentials so based would serve only to perpetuate

•
V

V

V and promote the very discrimination at which tile Act
V

• V

V is directed, because in any grouping 1 sex of the em- V

V

V

• V

V

ployes to which the cost data relates, the group cost V

V

V V
V

experience
is necessarily assessed against an individual V •

V

V
Vof one sex without regard to whethei it costs an em-

• V •
V

ployer more or less to emiloy such individual than a
• V

V

V

V

V

paiticuhi mcliudusl of the opposite C\ undei suicilar
V •

• working conditions in jobs equirihg equal shill, effort,
V

•VV: • •

V V

and responsibility. V

V

V

• V

V

VV

V

V:

V

V

V
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Does Title VII of the 1964 Civil Bights Act p;ohibi t an
omplotrnent policy of paying all femgle workers leü than
all similarly-situated male workers, justified by the em
ployer on the ground that “on the average” women live
longer than men and therefore it costs •more “on the aver
age” to provide pension benefits to women, when: (1) the
policy classifies employees on the basis of “gender as such”;
(2) the great majority of women do not outlive similarly-
situated men; (3) the policy runs counter to the remedial
purpose of Title VU; and (4) the policy is based on instr
ance industry custoni and is not essential to the business
req’nizdments of either the employer or insurers.

Statement of he

Amid incorporate the Statement of the Case set out in
Brief1 for Respondents. I

Snmmnry of Argument

1.

so4iy on the basis of their sex, women employed by
leffti4ner Water I)epartmeat received less in takehome
wage than all similarly-situated men. The WaterDepart
ment 4sserts women live longer “on the average” than men ;
as a rhsult women’s .pensions costs more “on ‘the average”
bn 4en’s; therefore every wompn worker must be paid
less h4 individual wages to cover part of the “aver&ge a
fra” q?st. of women’s peiisions. This position, focusing
insistdntly on the “average,” cannot be reconciled with the

•.“:‘
•

:•—
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‘ iudividualisti, aüd-categôiictl premises tndàlying Title.
VLL - t

The poliây petitioners fzampioii confliØ’ heid-n with’
Section 703(a)’s bait tw dassification based on ‘gender as
such.” The conflict cannot be avóidd by argi.4ng male and
female employees do’ not han’ ‘like qualifications.’
the great majority of ‘men and women ‘(sonie 84%) share
common death’ ages, and thus are similarly’ situated with•
respect to compeisatiow entitlement. Tq give 84 percent of
the Water, Department’s female ‘employeQs woman’ i&u
lically ditiieted to 84 percent of ,the male employees, lower
take-home pay is the esi,ence of the’ ffisérhtiiption o
hibited by Section 703(a). Tbe majority of women are
penalized because a class stereotype or avenge, to which’

,rnoit,women do not coñform4y is neverthele applied to all
women. - , ;,‘- ‘

The central purpose of Title VU is to afford indAvidnak
equal treatment. This purpose is thwarted when thw char
acte±ffcs of some women ate attributed ‘to all, or when
women f’as a class” are compared to men “as a class.” The
concept of equal treatment for indMduais without’regard to

.grôup’characterisiici is incorpdñted iii the EEOC’g Guide
lines,.and has been applied’ by a number of federal courts
to prohibit sexbased distindtionsin rofirement programs..

Finally, the policy at iisue here, and the siniflar one of
paying wqxftén Ib*er reflre&’néit bentà it countà to’
the remedial ,purpoie of Title VU. ‘As Congress noted,
working wdnieii are ecdnomicállj diiadvantaged compared
fo’ men; retired women are similArly disadvantaged, in
large pai’t becatse of’prior wage and job. discrmiiiafion.

‘. ‘5 ‘ ‘
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To allow an additional. explicitly sex-based, lowering oV
either \v nens take-in uie wages or rei.i.umeiit benefits
ou1d heal) on a fnniicr disadvantaee, in conflict with the
plain meaning of Seeton 703(a) and the grand design of
Title VII.

IL

Because the policy of paying women loss in take-home
wages than men 15 unnvodably an explicit sex—i•)aed classi—
fieatou in prma tac?e violation of Section 703 (a), the
Water i)epartment has tile burden of establishing a clefeiise.

The Wa±e Department and the iiisnine amid defend
the thscriminatorv practice at, issue not on the basis of the
emplouers business requirements, but on the basis of the
long-standing insurance industry pract;ce of measuring
mortality on a sex-segregated hasi. This insurance custom
creates neither a Ctbuiflcss necessity” nor a $ection 703(e)
ttl3ona ficle occupational qualification” defense for an em
ployer.

Without even attempting to establih any employer “busi
ness necessity,” insurance amid press, solely for gender
liii es, the insidious argument that Title VII requires only
“actuarial equality” when the relevant characteristic (here,
longevity) is impossible to determine on an individnal
i,asis. Their arguments fall into four categories: cost;
insurer’s reliance on group-based experience; equity and
risk classification; and adverse selection.

As to the only employer-reiated defense, cost, there is
no claim that tile relatively small additional cost to the
J)cpartment affects its ability effectively to carry out its

- -
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function of providing water and powrto the City of Los
Angeles. Moreovur, in light nf rfl0 Vii’s purpose of

• raising. the economic status of women by eliminating clis—
crimination in jOb and compensation. it would he perverse
to justify continued lower wages or retirement benefits for
Wolilen on the ground that it costs more to pay theni equally

• with men. Compliance vith Title VII wa not intended.
to be cost-free.

Nor do any of the insurance industry arguments justify
departing from tile anticategorical precepts of Title VII.
The insurance amici stress that hitii’ers must use groups,

and that longevity is impossible to determine by individual
testing. But insurers can pool the mortality experience of

men and women, just as they pool :mortality experience for
all other groups with different average longevity rates
For example, insurers have disco;iti±mecl reliance on group

ing by race, relianCe once considered
“dictated entirely

by actuarial findings.” In sum, the insurance industry can

not maintain
peruasively that sound

pension plans de
pend on se classification, ally more than. they depend on
race classification .01= classification based on. a host of
health and environmental factors

insurers choose not to
use in group insurance contexts,

Insuranc amici further argue that it would he inequi
table to men to pay women equal take-home pay and retire
mentJienef4s, because this would resut in men subsidizing
women’s heiiefits. But group insurance would lie impossible
unless one 4ass subsidized another. Moreover, in group
plans, refined classification is neither necessary nor appro
priate because the insurer is guaranteed a cross-section of
risks.. Amici have thii.s exaggerated the importance of
equity n fie group-plan context. lit sho;t, the business

V •• •

• . V

•1’

——
• :. ,. V



purpose advauetil, equity. is unconvincing as an xeuse for
sex e1asi1icabon in a group plan thatuses no other classi
fication apart from age. The related contention that elim
inat{on of sex segrcg&tiorr requires males to subsidize
females is no more acenratd than a charge that equal pen
sion bbnefi6 for black-s and whites means blacks subsidize
whites. Acceptance of the argument would stand Title VII
on its head. Women could sue if. they were not accorded
higher life insorance benefits, blacks, if they were not

•accotded higher pension benefits.
... .

Finally, the suggestioR that if wen gre forced to sub
e women’s ñsks, the ‘‘subsklizers” will leave tIm pool,

occasioning the eventual collapse of iniurance scheles, is
based on layers of distortion and speculation, not on fact

IlL

.‘.

Petitioners and supporting amid argue that the part of
Section 703(h) of Title VU hon as “the Bennett Amend
ment” provides a defense to their violation of Section 703
(a). Their argument is threefold: (1) the Bennett Amend
ment allows use of ndn-sex-based factors. in setting corn
pensatión difereilifals, and paring women less take-home
pay than men is not based on sex, but on longevity; (2)
.a Humphrey-Randolph coflàquy indicates a Congresçional
intent to allow discriminatory sex-based classifieations in.
retirement plans; (3) the Bennett. Amendment makes an
Equal Pay Act interptetive iegnlation éitM in General
Electrig Co. v. Gilbert, 125 (1976), La., 29 C.F.R.
5800116(d), controlling in Title VU discrimination cases.

AU three arguments lack merit. The employer policy here
is not based on a “factor other th’in Ax”; it is based ex
plicitly and solely on se; The Humphrey-Randolph cola

:.ç’. :::::j.
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V

V

loquv does not indiVea to a Con-rescjona] intent to aliow V

V

gender lines WlUh operate to the. detriment of women V

V

V
V

V workers. The ;nterl)retlve regu]ati on l)y allowing sex-
V

V

V

based differentials in wages. is eoxilrai’ ft the text of the
V

V

V

V

Equal Pay Act and inconsistent with another Equal Pay
V

V Act regulation; indeed, the Labor Department itself TC
V treated from the regulatJon by filing a brief in the Ninth V

V

V

Circuit urging that women are eVtitlec1 under the Equa.i V
V

PaVvACt to take—home pay equal to men’s. Finally, the V

V

V relevaut EEOC regulations clearly
V prohibiting the elm• V

V ployer practice here are entitled to deference under the
V

VCourt’s Gilbet standard. V

V

V

V
V

V
V

V

V

V The decision below accords with this Court’s principal
VV V V

V equal proteétin/gender classification decisions. Sex-aver- V

V

aging arguments strikingly similar tO those pressed here
Vwere firmly rejected last Terni in Craig v. Boren 429 U.S.

V

V

190(1976), Vfld Califano v. Goldfarb, 430 U.S. 199 (1977).
.These cases indicate that gender, like race,. must not he V

V

used as a proxy for some other diaracteristie, attribute,
V

. V
V

V

condition. To the extent Title VII calls for review more
VV

V
V stringent thanV the Constitution requires, the rulings in

V

V

Craig and Goldfa-rb make this an a foriori case.
V

V

V

V

V .v.
V

V

V

Congressional authority under Section 5 of the Four
teenth Amendment. and the Commerce Clause plainly ‘up

V

V ports application of Title Vii’s ban on sex classification to
Vpetitioner Water Department.

V

V

V
V

V

‘V
.

V

V

V
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ARGUMENT

‘Sn

Providing all female employees ida take-home pay
than all similarly-situated male employees ‘Jiecause
women “on the average” live longer than men violates
Tide VU of the 1964 CML flights Act

A. The Employer Policy at Issue Classifies Employees on
the Basis of “Gender as Such” in Violation of Section
703(a) of Tide VII.

Solely on the basis of their sex, iiomen employed by th
Loq Angeles Department of Water and Power received less
in take-home wages thpn all similarly-situated men. The
Water Department argues that women live longer “on the
aveçage” than men, that is a result women’s pensions. cost
mole “on the average” than men’s pensionE, and that it is
thelrefore necessary to pay every woman worker less n in
diifdtal wages in order to cover part of the “average a
tra’ cost of women’s pensions. •This inEiste]4t focus ‘on
the “average’ as sole justification for exclusively sex-based
classification e.azuiot be reconciled with the anticategorical
premiRes underlying Tifle ‘fl. That statute places stringent “
restaints on sex (or race) averaging, restraints that pre
chide the policy pefifion& Water Department pursues.

The Water Department classifies all women employees in
one1group, to their economic disadvantage, and’ all men in
‘anobe; to their economicS advantage. This classification,
explicitly based on “gender as such,” violates Section 103
(a) of Title VII, 42 U.S.C. 200Oe-2(a). Compare Dothard
v. Rowlinso, 91 S.Ct 2120 (1977), and Phillips v. Martin
Marietta Corp., 400 U.S. 542(19Th), with General Electric
Co. v. Gilbert, 429 U.S. 125 (1976).

.
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in ‘3i.Ucrt, the Uour[ held that a disability program ciivid—

lug i)etfntIal rc ipie1l:s into two groiips—•’pi’rguant women

and nonpregTlant peons”—did not classify on the basis of

‘geuder ss such.” Since, there was a ‘iaek of identh•y’ he

tween the exehicleti. 1[itY (pfeg1)aIlCy) and ‘gender as

such,’ the. program did not. “. .
. trigger . . . he Jinding of

an milawfui employment’ practice indcr 703 (a) (1),” 42

U.S.C. 20O0e-2(a) (1).’ •(iibcrt, SU]JIO, 429 U.S. at

1313. In contrast, in Dot1,arl, the employer’s explici.t sex

cIai±’cation, baii in e omen f om sopl’ ing ioi a 1ob opt fl

to inen tn.gered the sect_on 703(a) u;Jaiul employment

practice flnding,, a finding suTmountabJe by the employer

duly upon establishing justification pursuant to the Section

703(e) BFOQ çiefense. As explained in Phillips:

Section 703(a) of the Civil Rights Act of 1964 requires
that persons of like qualifications be given employ
ment opportunities irrespective of their sex. The Court
of Appeals therefore erredin reading this. section as
permitting one hiring policy for women and another
for men—each haying preschool-age children.

Phillips, supia, 400 U.S. at 544•2 The Water Departments

anti its supporting amid seek to escape the Section 703(a)

requirement by arguing, in essence, that male and female

‘Unlike pregnancy, long life or short is. hardly an additional
risk uiiinue to women. relating to “their differing role in ‘the
scheme of human existence.’ “. General Electric (Jo. v. Gilbert,
supo, 429 U.S. at 129 n.17. Rather, the issue here is appropriate
treatment of a •rhik common to all human beings. Sec Note, 91
Harv. L. Rev. 241, 248-:0 (1977).

2 The notion pressed by petitioners (Brief at. 19. 89) and amid
TIAA-CRTF (Brief at 11, 15) that a “rational basis”.for sex (or
race) ciassiflation is all a Title VII defendant need establish ia
remarkable in. light of the Court’s clear rulings to the contrary.
No one contended in Pbitlip. v. lictitin’ ilitirict’la Corp., 400 U.S.
542 (1971), foi example, that tlie’ex classification was irrationa1.”

(fo’otwte continued on follo’wi’ng page)
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‘ In Peters v. TVoyn.o State Univer.cthy and TIAA-CREF, Civ.Act. No. 6-70165 (E.D. Mich.), currently on triai piahitiff pre

.‘“

.. ..:.

. •2 ... . .

. .1.
H

:.
. •1

cn;plo c-es do not iiae ‘hlce tjmlhieations for ejnal. tnk’—
home pay because “womeii outlive men.” PetiLimers’ Brief
at 4.

• Petitioners’ a gnment (lissembles. As flit district court
noted in 11 ide’so. Oregon, 403 P. Supp. 1271, 1275 n.
5 (D. Ore. 1973), oipeczi docketed, No. 76-1706 (9th Cir.
March 30, 1976):

The great majority of men and women—84 percentL
share common death agts. That i• for every woman

• who dies at 81 ther is a corresponding mah who dies
81. The remaining 16. percent are women who live

longer than the majority and men whc live shorter.
As a remlt, each: woman is penalized because a few
women live longer and each man benefits because a
few men die earlier.

Accord, ReiUj v. Robertson, 3.60 N.E,2d 171 (Lad. S.C.
1977), cert. denied, 46 U.S.L.W. 3215 (Oct. 3, 1977); .Ian
hart v. City of Ls Anqeles, 553 F.2d 581, 585 (9th Cir.
1977), ce,t. granted, 46 U.S.L.W. 3214 (Oct.. 3, 1977).’

Quite the opposite. ‘Tle United States, as amieus curiae, clarifled
at oral argument.:

We do not contend [a decision net to employ women who
have children of preschool age] is irrational; we contend that
it’s illegal.

Many things that are illegal [under Title VII] may not he
irrationaJ .

Transcript of OralArgument, December 9, 1970. Accord, Dohard
v. Rawth:soa, 97 .Ct. 2720 (1977). Only slightly less remarkable
is the failure of petitioners and their amici to notice -that eren
under the constitutional staiclard, considerably more than ration
ality must. be established to justify resort. to gender ac a classify
ing factor. Set Craig v. Doren 429 ILS. 190, 197 (1976) ; C’atfano
v. Golciiarb, 430 U.S. 199, 209 n.8 (1977).
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•
: Tue “gi’Qat ajority of men and women,” the 8% percent

V V

who ‘ba;e CflflUtlOcl dOath ages 1fldiSl)Utabi ha C lii e
V

:, qualifications”: as to compensation entitlement, they are
V

similarly situated. Yet the great majority of women who
V VV V

V do not outlive simi1ar1vsituafedm.en are paid less mse
V relatively small number of w’onien will live longer and a

V
V

2

V
relatively small number of. men will de earlier. To give V

V

V

V V V

V

$1 percent of all the Departmeit’s female employees, V

V

V

V V

V women identically situated to 84 percent of the male em- V

V

V

V

V

plo ee, lo’er ciail and lifetime wages is the essence of
V

fi discrumnat;on prohibited by Section OS (a), One Lao- V

V

V

V

V

V V
for, and one factor alone, differentiates the two grrntps:

V

V

V their sex. The women will work the
V

same jobs, for the V

V
V

V

V
V same number of years, V and die Vt

the same time after
V V

V

retirement as their male. counterparts. Their economic
needs will be no less than those of their male o-orkers. V

V 4 Yet their take-home wages will he less, solely because they
are women. V, /

4
V Thus, the majority of women ai’e penalized because a V

V class stereotype or average, one to which most women do
Vf

conform, i nevertheless appliedto all women. ‘.‘[I]t is

V imp ermissibl under Title. VII to refuse to hire an mdi-
V

vidual woman or man on the basis of. stereotyped char- V

aVVcterizations of the exes. Ddtlzcird v. RoVwiilzson

V 97 S.Ct. at
2729.t. It is similarly impe.rmissible under

V sented an epert Dr. Gerald Martin, who had previous]y testified
as an expert in 1?eiily v. Robertson, supra. He testified that he had

V

V V 2 examined the mortality tables used by TIAA-CREF, and had ea
culateci the percentage of men and women sharing mnion death

V

V ages under these tables. under the first set.. he found an overlap
of 79.5%; under the secund, he found an overlap of 80.1 % ryrial

VTranscript at 212 (Sept. V 29, 1977).
V • V

StVereohTes may accurately portra the average characteristics
V

• V

of women or men. For example, it is true that women on the aver-
V

V

• ..

• age cannot lift, as much weight
V

men on the average; yet courts V
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Title VII to pay an individual woman lower take-home
wages than. a sinnlar1ysituated. man on the basis of a
stereotype or average that lnaccurateiy .JGSCT1bCS some $4
percent of the affected popu1atio;.

The Water Department’s insistence On contparing the
class of women eniplovees to the class of men employees
;nises the central thrust of Title VII: the right of inch
rich wis. to equal. treatment, without regard to their class
men]bershzp in a particular. sex, race, religious, or ethnic
groiap. The EEOC has consistently taken this position in
its uidehines regarding the BFOQ defense:

have invalidated employer practices based on such statistically-valid
averages because they penalize the individual woman or man who
does not conform to the group average. See Rosenfeld v. Sovthern
Pacific. Cc., 44% F.2d 1219 (9th Cir. 1971) ; Weeks v. Southern
Bell Telephone & Teicgraph Co., 408 F.2d 228 (5th Cir. 1969)
Bowe v. Colgatc-Polnzotive Co., 416 F.2d 711 (7th Cir. 1969). In
deed, by definition, most people will not conform to an average.
Sex (and race) stereotypes have been assailetl under Title VII,
not because they represent invalid statistical averages, hut because
they injure individuals wJ.o do not conform to them yet are treated
as though they do.

The Water Department and supporting amid contend that, in
the insurance context, they may measure whether equality of
treatment exists on. the basis of what each sex-based group as a
whole receives, rather thali on the basis of what identiea]lv-situated
individual men and women receire, citing Gilbert for this proposi
tioñ’. This argument enthely misconstrues C-fib art, as the Court’s
subsequent decision in Nashville Gas Go. v. &tly, 46 ILS.L.W. 4026
(Dec. 6 1977), makes clear. In both caseS, the Court was examin
ing the possible discriminatory effect. of a ii.euiral policy, and of•
course had to resort to statistics on group impact in order to de
termine whether the policy in fact. operated to discriminate on thc
basis of sex. here, however, the: policy is explicitly based on sex.
Hence, group impact analysis is obviously inappropriate. The
gender-based classification triggtrs a. finding of a Setion 703 (a)
vjolation casting a burden of justification on the ‘employer.
Doth aid v. ]?awlinso’n, supra; Phillips v. Marim Marietta. Corp.,
supra. Moreover, petitioners and amid should have paid closer
attention to the text of the C-iib opinion where coverage of the

:-‘,•‘ ‘r’-’
. ..
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The principle of non—dheri;uination requires that in—
flividuals be considered on the basis of individual capac
ities and net. on the basis of any characteristes gen
erally attributed to the group.

V

29 C.F.R.. 1fl04.2(a) (1) (iiL As a consisten.t position of
the EEOC, this guideline is entitled to weight; indeed, just

V

last Term, the Court so held with respect to the full text
of Section 1604.2(a).7 Dothard v. Rawlinson, snpra, 97
S. . Ct. at 2729 n.19.

V
V

Nor is the concept of equal treatifent for indIviduals

wit]ioiit

reaard to group clàracteristics a new one in the
rot’ement context. A number of federalourts have held
Title VII prohrbits sex-based distihctIon in retirement pro-
grams. In v Oregon, 405 F. Sup. 1271 (D.
Ore, 1975), appeal docketed, No. 76-1706 (9th Cir. March 30,
1976), Judge Praegerson invalidated a variant of the Water
Department’s retirement system—the payment of lower
monthly retirement benefits to women. That ruling was
made in the face of precisely the same “average. longvity”
argument advanced here See also Reiilj v. Robertson,

same breadth for analogous risks is in dicited as the Title VII re
qun’ement. Compare TIAA-CREF’ Brief at 21, with Note, 91 Harv.L. Rev. 241, 248-50 (1977).

V

6 Formerly number’ed 29 G.F.R. §1604.1(a) (1) (ii), 30 Fed. Reg:14927 (Dec. 2, 19(55).
V V

Of course, the BFOQ dcfene is not available here.. See I.B.,i•n.fra
8 Two conflicting post.-Gibert district Court deeisiohs have issuedon the legality of an “uneuai.lieneflts” retirement scheme similarto the one i• Hendersoi: the program provided by TIAA-CREF(amid here) to numnrous eolleaes and universities Peters v.

1VO!yne [ete University and TJAA-CREF, Civ. Act. No. 6-70165(ED. Micir. Sept. 21, 1977) ; EEOC v. Colby 0oi1cyc and T1AL-CEEF, 15 FE? Cases 1363 (B. Me. Nov. 17, 1977). In both cases,TIAA- ORE? moved for summary judgmdllt based upon this Court’s



sui.ra (lover monthlv cefits for feniale retirees violafes
equal protection guarantees of the Indiana and Federal
Constitutions).

Simi1arlv retirement programs that pay lower monthly
benefits to male ear1yreHrees have been found unlawful
under Title VIY Ch•a.5tang v. fljnn l Emricli Go., 541

Gilbc’rt decision. Judge DeMaselo denied the motion in Peters.Two months later, in. Colby Coiicgc. Judge Gignotu granted themotion. The Colby College decision, which relies exclusively onGilbert. fails to note a critical distinction this Court has underscored.: the Gi1bert (dassifleation was “not gender-based”, at all;the retirement classification at issue in Colby divided workers onthe basis of. “gender as such.”
The Peters decision is attached hereto as an Appendix. TheTIA-CflDP amid brief includes an addendum setting out theGoibij decision, but fails to. mention Peters.
This practice also drev support from the use of sex-segregatedmortality tables, although that fact is not dscussed In the decisions. Retirement at age 65 is considered the “norm” and early-retiring employees are given the “actuarial equivalent” of normalretirement, based on sex-segregated mortality tables. For example,if an identically-situated male and female were to retire at age65 with a ‘yearly retirement benefit. of $5,000, the respectivepresent actuarial values of their benefits, based on sex-segregatedmortality tables predicting 13 more years of life for the averageman, aad 22 for the average woman, would he $90,000 for the man($5,000 >( 1$ = $90,000), and $110,000 for the woman ($5,000x 22 = $110,000). The actuarial equivalent for early retirementfor each at age 62, still based on sex-segregated mortality tables,would then be $4,285 for the man ($90,000 - 21 [18 + 3] =$4,285), and $4,400 for the woman ($110,000 ÷ 25 [22 H- 3] =$4,UU),

If a merged morta]ity table were used for both sexes, as is currently clone for sneh groups as blacks and whites, or smokersand nonsmokers, the present actuarial value of the man’s andwoman’s retirement at age 65 would he equal (i.e., $5,000 X 20.
= $109.000), and simiiar]y, the actuarial equivalent, for• early retiiFement at age 62 would yield equal payments ($100,00023 $4,343). (The above description is for clemnstrationpurposes only, and dmits the role of interest in calculating present

- “,. value.)
Many peniou plans in current use in fact do not use sex-segregated mortality tables to establish. sex-differentiated benefitlevels. See Brief for the Society of Actuaries at 1243, 1.5-16.

‘‘‘‘5

:
- .

-
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V

V F.2d 1040 (4th Cir. Vi76) Roen v. Pu7ilic SCi?VICC Elcctiic• th Go. Co., 477 F.2tl 90 (3d Cii’. 1973) ; FitzpatrIck r• Bitcr,
V

V 399 j’ SuN) (D. Conn. 1974)., appealed Ofl othi
V(/iOfld., 427 LLS. 44 (1976). Further, programs requiring

omtn to 1 clue caihu than nicu, 01 blacks osiiie; than
n;t, ha’ a not 11; ‘. i ad Title VII chaileiie Pcte, $ v

Jhoati Pace fl BR , 183 P 2d 4C)9 (5th Cu ), cit dcmecl
411 U S 1002 (1973) (i nce), Bttitinecc v The?’ iiis USA
Inc. 444 F.2d 1186 (7th Cir;), CCVit. denied, 404 U.S. 939 V

V

(1971 1 (ce\) , Fdlu e East 0kw Gas Go, 1 PEP Cases
73 (N D Ohio 1971) (sex) , cf Rosen v Public Sc? tweElechic Cc’s Go, 477 F 2d 90, 93, 96 nil (3d Cu 1973)
(se\)

The Title VII holdungs in these case aie based upon the
V statutes unambiguous prohibitions. Title. VII forbids

VV V

:;: .

•.

•

employers
V

V

V

V

to discriminate against any iidividutal with respect : .•.

V to his compensation, terms, conditions, or privi.leVge of .

Vemployment, because of such tndividal’s . . . sex . . .

V V. V V

V V[Emphasis added]
V

V

V
V:

VV;:..

Section 703(a) (1), 42 Ii S C 2000-2(a) (1) As the Ninth
Circuit held in this case. 553 F.2d at 593: V

V

V

:

A greater amount is deductecl.from the wages of every
. Vwoman employee thaii from the wages of every man

V

V Cf. Caflfano v. Webstr, 97 S.Ct. 1192 (1977) (indicating VVV VrecognitIon by Congress and this Court of the devastating impact Von women of early retirement policies applied more frequently to
Vfemales than to males).

V

V

V:

.

V

;; also Section 703(a) (2), which further forbids an employer VVVtto limit, segregate, . or classify his employees . . . in any way .

V

V

which would deprive or tend to derive any iiclividtal f employ- V
V

Vment opportunities o otherwise adversely affect his status as an V

V

V

Vemployee, because of such: individual’s sex 42 U.S.C: V;

V :§2000e-2(a)(%).
V

V

V



5:
“—Si.

. aS. .-e..
4 ,.; JØ1 ..4 :. . . . I

.j •. ... .. .
• •: — • .‘‘;—:.•• •. .

a I . g —
• ;.•• •._• 4’: 34_6.w.’..k ._ . . • •.

_• 3• — 4— • . •
. 45

•1

• •.—.•••
•0

::., •

•...ç.;.•” . •
• 22

.a •,

•“.:

umploye$ whose rate of par is the same. How.ean it
possibly be said that this diserimiuafion is not based
on sex? It is based up6n a presumed tharacteristic of
women as a whole, longevity, and it disregards every
other factor that is known to affect longevity. The
higher contribution is required specifically and only
from women as distinguished from men. To say that
this :differonce is not based Oil sex is to play with words.

Similarly focusing on Title Vil’s antfcateorical premises,
the Seventh Circuit ruled:

A pltdn reading of the statute indicates that retire
ment plai which treat men and women differently with
respect to their ages of retirement are prohibited.
Moreover, the classfficatiop of employees on the basis
of sex is, of itself, contrary to the intent of Title VII.

Barirness, aepra, 444 F.2d at 1189. Bee also Fiiinger,
nra, 4 PEP Cases at 74. • •

situation of the worldngivoman is no less serious
[jthan that of minorifià].
Recent atististics released from the U.5 Department

cif Labor indicate that there exists a profound economic
discrimination against women workers. Ten years ago,
women made 60.8% of the average salaries made by
4en in thp same year; in 1968, women’s earnings still•
oily represented 58.2% of the salaries ma4wby men
ii •that• year.• Similarly, in that same year, 60% of

F’-. I
.,. . . .

.. ••S•.

.. .. . .

.. I.

S..

p

Finally, the policy at issue here and the similar policy
of paying women lower retirement benefits run counter to
the remedial purposes of. Title VU. As the House Com
mittee on Education and Labor wrote in explaining the.
necessity for the 1972 amendments, which extended Title
VU to state and local govermnents:

.;_ •, ..?..

:
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20 of men earned less than $5,000.
of tie scale, only 3%- of wouien, hut
edruings of $10,000 or more..

- 72 Phe gap between the median incomes of fufl-time, yearround men and women workers had further widened by 1973, whenvomen’s income fell to 57% of men’s income. U.S. Dep’t of Labor,1975 handbook on Woen Workers 129-30.
One governmental study, Womeit and-Povertv (Staff Report.,United States Commission on Civil Rights, June 1974) cited. statistics thowing a median heueflt. under private pension plans- of-

-, $970 per year for WomeD, compared to 2,.080 per year for men.Id. at 43; citing R. Nader and K. Biackwell, You and Your Pension 14 (1973). Similarly, evidence in the Peters ca-se, note 8supra, indicates that men 011 the average receive far liiier TIAACREF retirement benefits than women on -the - average. For example, in 1976, men and women received the following respectiveaverage yearly payments from TIAA: 1) $1,553 and $1,044, forthe single life option.; 2) $2721 and -*876, for the 2/3 benefit tosurvivor option, with second annuitant living; 3) $1,852 and $815,for the full benefit to survivot’ tmption, -with second annuitantliving; and 4) $2,619 and $1,318, for the- 1/2 benefit to secondann.uitant- option, with second anuititant iivhrg TIAACREF’s$ upplemen.tal Answers to Plaintiffs’ llmterrogatories 5-7.

WOifl@fl, but oniv
At the other end
2$% of men had

H.R. Rep. No. 92-2&, 92d tong’., tat Seas. 4-5 (1971).
Sec also S. Rep. No. -92-415, 92d Cong., 1st Seas. 7-S (197i)
R.ctired. women are similarly disadvantaged compared to
retired men, in large part because of prior wage -and jobdiscrimit;ation.ls Indeed, time status of being an elderlywoman correlates strongly with poverty. Women andPoverty (Staff Report, United States Conthission on Civil
Rights, June il)64) at 9. the Civil Rights Commission
explained: -

V

-

.
-

“Older-” women (age 55 and over) receive the- lowest
- -

- -median. annual income of any ago or sex group; this - -income of $1,899 is apnroximateb half the amount received by men in the same age group ($3,47C).’

‘ For the plight of older women,- see generally Hearings onPension Problems of Older Women, Before the Subeomm. on Retirenient Income and Emp].oymert of the House Select Comm.on Aging’, 94th Cong., 1st Sess, (1975).

--..‘---.‘--- .1, -r---:.------.
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To allow an additiona]., ecplicit1y sex-based, lowering of
• eitinr women take-home wages or rd irtmnt benerits

would heap on a forther disadvantage, in conflict with the
plain meaning of Section 703 (a) and the grand design of
Title ViI. As the House Committee said:

in recent years, the courts have done much to create
a body of law dearly disapproving of sex ciiscri.mina—

• tion in employment. Despite the efforts Of the courts
and the Comuli ssion. discrimination against vonien con
tmues to be widespread, and is regarded by many as
en her morally or physiologically justifiable.

This Committee believes that wonton’s rights are not
judicial. divertissernents. Di.serhninatiou against wom
en is no less serious than other forms of prohibited

• employment practices and is to be accQrded the same
degree of social concern given to any type of unlawful
discrimination. [Emphasis added]

H.R. Rep. No. 92-238, 92d Cong., 1st Sess, 4-5 (1971).
Clearly, the Water Department and the insurance industry
do think lower take-home ages and retirement benefits for
wonuu workers are “morally [and] physiologically justi
fiable.” ‘ But Congress has decreed that such 1Jaetices
must cease.

A similar hc1ief was once in vogue with respect to race. Sec.
li. James. The Metropolitan Life: A Study in Business Growth

• 338-39 (1947) (higher life insurance rates for blacks are “dic
tated entirely’ by actuarial findings” and are therefore not. race
discrimination). As to “psvchokaieal justification,” recent com
mentary (Note, 91 Harv. L. Rev. 241, 249 n.43 (1977)) observes:

Title VII was intended to end. emplorment discrimination
and counteract social forces that. shaped the divergent life
patterns of protected and nonprotcctcd classes. It is con-

•
• civable that the statistical experience on which gender

• • specific life expectancy tables arc based was shaped by the
• work patterns of a society in whjch women had rc]ativelv

• lttie access to key jobs. The. viability of the prediction that

•

• H • • • • •

•:. ••.• • •

• -••- •• - .•-•-• —
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In sum, the Water I epartment’s policy of paying women,

the vast majority of whom are identieaUy-situatecl to their

male co-wqrkers, loss in take-home wages, is unavoidably

an explicit sex-based c1asification in prima fai.e violation

of Section ‘703 (a) Once plaintiffs have established a. prima.

• facie case. the burden shifts to the employer to rebut that

case, We therefore turn to the question whether the Water

Depart;neit has stablibecl a defense to its primaV facie
V violatio of the statute. V

V

B. The Traditional Insurance Custom of Computing
Mortality Rates on a SecSegreget.cd BasL Does Not
Constitute a Defense to an Employer Policy of

V o7 Apcjns Female Employees:..

by According Them Either Lower Take-Home Pay
or Lower Retirement Renefits Than Ideniically
Situated Male Employees.

V

Both the Water i)epartment and its supporting amici

defend the discriminatory enployment practice at issue not

on the basis of the empioyr’s busines requirements, but

on the basis of long-standiig practice in the insurance in

dustry—measuring mortality on a sex-segregated (though

not on a rac-segregated)’6 basis.” This insurance custom

women will live longer than riien in a world without employ
ment discrimination could itse]f be open to question. . Soc
Lewis & Lewis, The Pctential Impact. of Sexual Equality oi±
Health, 297 New England J. Med. 863 (1977).

Compare the grudging acknowledgement of this point in Brief
for the Society of Actuaries at B-4.

But see M. James, The Metropolitan Life: A Study in Bhsi
ness Growth 338. (1947) (higher life insurance rates for blacks,
once the custom, were justVied as “dictated entirely by actuarial
findings”).

V

“ The Departrneht itself does not purchase its retirement pro
gram through an outside insurance ‘company, but has instead set

V

V

V

V

V

VV.VflVVV
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creates neither a business necessil nor a I3FOQ d.eEt:nsc

for an einpiover’

The LFOQ dcl once. speeiId in Section 703(e),. 42 LTS.C.

100Oe-2(e), by its very terms is not available as justifica

tion for a discriminatory COu1eflSUOfl practice. ectiou

7U3(e) provides a narrow exception to Title VII liability for

cerLain ciiscrimhiatery hiring and empioying practices.

See Dothitid. v. Bawiinon suvi’a. It does not reach the

range of other lraeticec encompassed by Section 703(a)—

sex-based di sc’harge, compensation differentials, and dis

tinetions Lii terms, conditions 01’ privileges of ern1iloyment’9

The business necessity defense, while generally available

in cases challenging’ a neutral policy with a discriminatory

impact. was not developed as a justification for explicit race

or gender lines. See this Court’s discussions of “business

necessit” as a defense to the neutral height and weight

rule, and BFOQ as a defense to the facial bar to women’s

employment ir Dothard v, Raw1i’nson, supra, 97 S. Ct. at

2728 n.11, 2T9.’ Although these defenses are different, a

common thread unites them. To prevail once a prima fade

up its own pension plan, operated by a Board of Administration,
pursuant to the City Charter’s mandate. Charter of the City of
Los Angeles 220,1. The ]JepaTtment neverthcess bases its argu
Inents upon the insurance industry’s traditional use of sex-segre
gated mortality tables.

S The Department dce not formally assert either a business
necessity or a Section. 703(e) BFOQ defens. but sincr the eoi:’
cerns of petitioners and their supporting amiei should b. tested
by the deeioped law on these defenses, we address both issues
here.

19 Section 103 (a) also pi’oliibits any limitatien, segregation, or
classification vhicJi deprives any individual of mployment oppor
tunitie.s or adversely affects his or her status as an employee he
cause oi sheh individual’s sex.
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‘4olafion of Title VIE has been hon, the employer must
establish that the chaUQnged poliêy is job-related and
essential 4o the safe and efficient operation bf the employer’s
business. As this Court reiteiated in Dothard, supra, 97 S.
0tat2728n.14:

[F]or.both pflvate and publid emploters, “The touch-
stone is business necessity,” Griggs, 401 U.S. at 431; a
discriminatory pracfice must be shot to be twcnsar

. to safe .and efficient job pe4onnancc to survive a. Title
Vfl ‘challehge. [Emphasia added] • ... ‘•••

The Dothard opinion quoted approvingly from a Fifth Cir
cuit BFOQ formulation: • -

[D]iscrhnination based on sex is valid only when thw
essence of the business operation would be undermined
by not hiring members of one sex exclusively. [Em
phasis in original]

• F...

t • -:

I.
I

•c• i•

•1 —.

•

•1

J

.1

Dies v. Pan American World Airways; 442 F.2d 385, 383
(5th Cfr.), cert. denied, 404 U.S. 950 (1971). The Fourth•F.
Circuit further elabQrated s to. the business necessify
test: . • •

LT]he business purpoe.must be sufficiently compelling
to override any racial impact; the challenged practice
must effectjvely carry out the buthieis purpose it is
alleged to serve; and there must be anilable ao accept
able alternative policies or prac.tices which would bet
ter accomplish the businen purpose advanced, or ac
complish it eqna3ly well with lesser differential• racial

• impact •

Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th dr.),
cert. dismissed, 404 U.S. 1006 (1971).

I
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The iu1tifi;1ions for the gender line at issue. advanced

H the \ ater i)cpartmcnt and seppernug anoc; lad cent

pletelv to meet tlcse tandn rds. I lnetant to alter aceus—

tomtcl ways. am.ici press an insidIous tu:gmnent. “Actuarial

eciualitv,” 25 they ro:e, is all that Tiie Vii. requires when

the relevant characteristic (here, longevity) i.e impossible

to determine on an individual basis. If this j

argmnen t, i.e., not reserved for sex classifications, then of

course it would apply as well to a plan providing minority

group members “with Jos daily sick pay because or a stat is

tieallv Inglier rate of lJness imiong members of that, minor

ity.” Note, 91. Harv. L. Rev. 241, 250 (1977). But at this

point, amici actuaries retreat. “[C]ertain classifications,”

they assert, although

perfectly feasible from an actuaiial standpchit may be

barred for other reasons of social policy. For e:arupie,

black persons exhibits shorter longevity than white per

sons, but they are not charged a lower amnouiit when

they purchase annuities or a higher amount when they

purchase life insurance.

Brief for the Scie± of Actuaries at 1t’ in short, the

purportedly neutral principle is pressed solely for gender

20 The concept “actnrial equality” begs time iuestion, mether

or not two unequal pensions are considered actuarially equal
(or two equal penoi.ms Ore consdere.d actuarially unequaL sce
Petitioners’ Brief at 5), depends on whether or not se-se;’egated
(or race-segregated, or smoker-segreeated) mortality tables are

used. If segregated tables are used, unequal priodie 5enets will

be actuarially equal;’ if merged tables are’ used (as for hleks and
whites, or smokers and nonsmokers). unequal periodic benefits
will be actuarially unequal. $ee note 9snpra.

21 t\ Repo)’t by a Task Force on Risk Classication of the
American Academy of Actuaries states: “Race is not now deter
mined as a composition factor of the group because of’ its social

unaeceptnbiiity - . .“. Report on Academy Task Force on Risk
Classification 15 (August, 1977).



The employer and insurance industry pleas to substitute
“actuarial equality” for Title Vii’s antieategorieaipiemises
fall into four general categories: cost; insurers’ reliance
on group-based experience: equity and risk elassification;.
and adverse selection,

• 1. The Employer Defease: Cost.

Petitioners and am;ci assert employer costs will rise if
women are accorded both equal take-home ia:nd equal
retirement benefits, Compliance with Title VL, Ioweve’,
was not intended to be cost-free.

V

Notably, th Water Department has been p.rovding equal
take-home since January L 1975, pu;suant. to a new
state law. CaL Ggv. Code 75OO (West, 1977). The Depart
ment does not argue t.;at.the small additional cost compll
ance withthe law entails affects its ability to. provide wafer

and powe, safdy and efficiently, to the City of Los Angeles
Current Cxpeiience thus demonstrates t}i.t the Depart-

• ment’s pohey of lower take-home pay for women was in no

V

way ‘neessar’ to safe and efficient” operatio]is. Dothcird,

Nor is this the only point on which the actuaries’ “neutrality”
is open to question. •While their brief (at 30) counsels against
disturbing long-standing custom, it is clear even from their slanted
presentation that retirement plans giving eeiual benefits to men
and womei are viclelv used, e’ideiit1y without untoward effect.See Brief or th Society of Actuaries at 12-13, 15-16.
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1iues.’ But the “social policy” in point. embodied in Title
\‘i.i, requres that “analogous risks be p’cu athong the
entire work force,” without ]‘egard to the race, national

- origin or sex. of employees. Notc Vi/,pi(1., 91. ilarv. L Rev.
at -dO (pointing out that Gilbert provides no shield for
the sex segrega lion petitioners and amid champion).



np r. Nor di Cl Urn t pokey toucli the “a senca of the [Dc—
parment’s] basines.” Diaz, .upia.

It is true, of course, that offecive implementation of
actual ejuplo’nlent gna’antees will :frccjuantiy result in added
costs to the employer. See, e.g., CoIiig Glass lI’cirks v.
]3ren.ici, 117 U.S. 1SS (1974) (requiring enjployer to raise
day shift women’s wages to the level paid to men hired to
work the night shift) ; Albemaile Paper Go. v. 3Iood, 422
U.S. 405, 421 (t975) (racpuring full back pay to achieve
“the central statutory purposes at eradicating discrxmna—
tion throuchout the economy and making persons whole for
injuries suffered through past discrimination”) Robinon
v. Lou/lard Corp.. sipra, 444 F.2d at 799 n,S, 300 (holding
“dollar cost alone” or eavoidance of the expense of chang
ing employment practices is not a busmess purpose that
will validate . . . an otherwise unlawful employment prac
tice”).

The Department’s current provision of equal take-home
pa to women effectively answers the insurance industry
amid prophecies of unbearable expense unless the Court
sanctions a departure from Title Vii’s central command.
The asserted billions (Brief of rnerican Council of
Life Insurance at 3, 43, 47) arc not based on cvi
clence in any ease. Signi6.cantly, no insurance industry
brief pornts to a prohibitive cost for the Water Department
itself. Moreover, the evidence in another pension-plan case
currently on trial, Peters v. Wayne State Unleersity and
IIAA-CREF, Civ. Act. No. 6-70165 (E.D. Mich.),2’ indicates
that the actual costs of dropping the gender line are minus

‘ The District. Court denied defendants TIAA-CREP’s motionfor summer judgment an September %1 J977. Sec note S supra.

‘r
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cule for a artiiiar 01 plover-- -Iss than ,ij of 1 % of the
cripiOveT’S gross payroll budget. -

Fi.uall-, it is the purpose of Title VII to raise the economic
status of women tiud minorities b eli.minatiiur pervasive
tmplovmen discrimination in both obs and compensation.
In lght of.ti’is purpose, it would be perverse to justify con-

tinned lower wages or retirement benefits for, women on
the groeuici that it costs. more to. piy them equally th
men. Thus, the sole business purpose advanced on behalf
Ot employers—avoidance of added. costs—surely does not
esabhsh a bus ciICss ryecoss;t-s defense in this case

2. Ineura!lee Industry Ohjectrnus.

Tiit remaining arguments ac1valleed—inst1rers reliance
on group-based experience, equity and risk classification,.
and adverse selection—are not employer business purposes.
Rather, they concern the operations of insurers With
whom emjloyers contract to provide fringe benefits to
their employees. Cost apart,2’ they do not. impact on the

In diseovrv, defendants TIAA-CREP stated.:
The University was advised on September 10. 1975 that it

would cost en stirnat.ed $188,000 additionally . ier year in
order to pay women the same monthi benefits as now received
- the jj based upon the contributions by and on behalf
of the WOnleil in the retirement: progra]n at Wayne State for
the year 1974-75.

TIXA-CREF’s Answer to Plaintiffs’ Interrogator- 33. Defendant
Wayne State University stated that its gross payroll budget for
19744975 was $14,805283,08. Wayne State University’s Answer
to Plaintiffs’ Interrogatory 2. $84,306,000 ÷ 188,000 .0022,
or .2%.

22 Added cost to the employer is only short-term—flue cost re
quired to raise benefits of women to the level of vested benefits
men employees will be entitled to receive. In the long. rim, com
pliance with Title VII will be achieved by pooling the mortality
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enplter’s busi ness. nilterefore t)iv do not culif iS —

pi!(cI deImses. in ddi.tio;i, thorcis no record in this ease.
which wa dcciiled Lv smmni rv judgment, as to svliethc
any of the insurance industry concerns are even Iacmabv
based, Nevertheless, since they play suc]i a prominent role
iii the insurance iiJiti’y briefs, they will be addressed
here.

a. Insurers! Reliance:on Gioup-Bosed Ea’porience
The insurance industry’s prime argument is that iisnrers

must USe groups, and ni particular, sex-based groups. Tue
central purpose of Titla VII, all concede, is equal treat
ment for individuals. But amici stress that longevity is
impossible to determhu-i Lv hitlividual testing and that in
surers must usc the statistical experience of large groups to
determine rates and benefit structures. This is true, hut
irrelevant to the issue before the Court.

RespOndents, of course, do not seek individual predctí ens
of longevity. Rather, they clahu that individual men and
women working the same job, for the same number of years,
and retiring at the same date, are entitled to receive equal
take-home wages and pension benefits. Respondents con
tend that insurers can aCco3nmodv Lv poohin’’ tl’ mortal
ity experience of men and women, ‘vst as mortality cx
periencze is pooled for all other grous wit1 diere;it aver
age long evty rates. Such groups include, for example,

experience of men and women just as the mortality experienceof blacks and whiter, smokers and nonsmokers, those with highblood ircssure and tirose with norma]. pressure, obese and thin,are currently pooled This pooling would raise the benefit levelfor women and lowell it somewhat for men, as is currently the casefor all other groups with different mOrtality rates.



smokers and nonsmokers.

Signiflcantly, such accommodation is not new to the in
clustry. Insurers have discontinued reliance on grouping
by race, once coflaidered “dictated entirely by actuarial
ndings.” M. games, Ta Metropolitan Life: A Study in

In 1972, whites in the United States had an. estimated average
length of life of 72.2 vcars, non-whites, 65.9 years. U.S. Dept
of Health, Education, and Welfare, Vital Statistics of the United
States, 1973, Volume 11-Section 5, Life Tables, Tabl -5

A recent. study. conducted at the Uiiiversity nf California
at Berkeley, of the reasons for the gap between the average mor
tality experience of men and women found that men’s higher smok
ing rate accounted for about half the gap. Retliorfoi’d, The Chang
ing Sex Differential in Mortality 104 (1975)

A detailed analysis of the impact of tobacco smoking trends
• on tie S?JD [sex mortality differential) is possible oniy for

the United States based on American Cancer Society data
•

. specific for sex, age, smoking status, and lCD [International
Classification ci Diseases] cause of death. Anah’sis shows that
smoking accounted for 47 percent of th fem.le-ma1e differ
ence in e37 (life expec.tanc- between 37 and 7, the age
rang of the ACS data) in 1962. and about. 75 percent of the
increase in the female-male difference in e57 between 1910
and 1962.

Another recent study of the effect of cigarette smoking on lon
gevity cO].icluded that not only do nonsmoker generally live
longer than smokers (by a difference of more than ten year),
but that women who smoke cigarettes on the average live six years
less than. men who smoke. cigarettes. Northeasterii Peunsvlvani.a
Study on Smoking and Health. Journal of Breatlung (Illinois
Lung Association), June 1975.

....

md hite, niol er and. iron n ol oi, peioii
V ith 1ROl) bloi1 p U c and tlioe ;th 1iO mJ blood
pie vFi a thc oh Lid thu thin, pei sons Ph a 1unil
lutoi of clioi t lorgc it and. fhoe ‘ t1i Ion-h ad fami
lies. Pooling would enable intu’unca . companies to charge
the ame pram uns and pay the same hanelits to men and.
women., just as they do now for blacks und whites, or

—.
.t:—



Discovery and evidence in Peterr v. Wayne SPitc Uvs
and T’fAt-CREF, Civ. Act. No. 6-70165, now on tcial in the East
ern District of Miehi#an, suggest that pooling of men’s and
women’s experience to et -rates and benefits is far easier than is
suggested by the insurance industry amid briefs. For example.
plaintifrs in Fetcrs presented evidence showing that: Waytic States
group life insurance. plai-t, procured through Massachusetts Mutual
Life Insurance Company, charged. Wayne State. a flat rate of
61 cents per thdusand dflars of coverage per month per employee.
and paid be.iiefiis without distinction based on Sdi; Trial Tran
script at 683-84 (Oct. 7, 1977). This flat rate covered both
the basic $5,000 of coverage given all employees on a noncom
trihutory basis, and the supplemental insurance of one or two
times an employees annual salary, provided on a contributory
basis.. The employees’ contribution for the supplemental insurance
varied depending on age, but not on sex. Id. at 678-682. Thm,
in life insurance, women and the employer are charged equal rates
and women receive oua.l benefits; of course, in this insanee.
pooling works in men’s fa’or, since life insurance rates would be
lower for women, or benefits would be higher, if sex—segregated
mortatity tables were used.

In addition, T1AA-CREF acknowledged that it is teci;nically
possbl.e t.o establish a retirement. program which does not differ
entiate in either contributions or periodic benefits on the basis
of sex. TIA-QREF Answer to Plaintiffs’ Interrogatory 48.
Finally, Mr. Arthur Anderson, an actuaria]. witness called hr
plaintiffs, t.estifled that. it would he possible for TI.AA-C}iEF to
continue to provide a defined contribution plan without. differ
entiating in benefits on :the basis of sex. and that doing so would
not affect their solvency; . . . i.t would mean they’d have to set
different premium rates, hut t.he’ could be uniform for both
sexes.” Trial Transcript at 70 (Sept.. 28, 1977).

—•r’

‘--.‘---
:‘• -Y.--• —---• r’r:

Business Growth 335’-39 (1.917) in time, the. same. aclrnowi
edgenicut may 1w. expected with respect- to sex classifica—

tlon,

•PlainI, the iimsurance industry’s lns-!stence on t].ie fl(l

to ogreate by sex fails the Robinson test, ciuoted s-uio

at p. 2%. There is an available “acceptable alternative OiC’.

which would acconrolish [the business purpose ad

vanced] e(1uaHy well ith a leseer differential . unpact

Incxplic.ahl,*, amid TIAA-•CREP appear to claim they are
“not aware” of this history. Brief at. 6.
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ton WomeIt] ‘ RtflC), sitpitt, 441: F.2d at That
P01 W l)OOlJfl tiW experic’izce ci nleii anti oiuen S IS

fOr other gioups with difl!erent average longevity. i\or is
the alternative untried, Many plans now in existence pro

vid e cont:rilmti on rates and benefits based on such pooling.

c.j., the sex—neutral rate and benefit ehedule of the
Metropolrtan Mutual Life Insurance. !ompaiiy discussed in
not.c 29 supra, am! the actuaries’ acknowledgement that
opttons under defined—benefit plans ‘which are commanly
sex-differentiated can be and have been made sex-neutral.
Actuaries Brief at 15-16. Under these phins, the same
contribution is made for a man and a woman, and, sex noes

not determine the benefits due an empioyee.3° Moreover,
it should be stressed that respondents do not.in fact. chal
lenge the insurance industry’s need to use groups, hut seek
rather to extend grouj) concepts. Ahafidoning the particular

classification at isne does not require switching.to Uindivid.

ualizd” prdictions of longevity; it simply expands the
group insurers use.

In sum, the insurance industry cannot maintain persua

sively that sound pension ilans depend on sex classifica

tion, any more than they depend on race c1.assication or

classification based on a host of health arid environmental

factors insurers choose not fo use in group insurance con

texts,

° “Unisex,” far from offending any constitutional principle as
amid TIAA-CREF would have it (Brief, at 24-2.5). is precisely
what the judgments in We’inbcrger v. Wisen1.cld, 420 U.S. 636
(1975), arid Califuno V. Goidfarb, 430 U.S. 199 (1977), yielded.
Monthly benefits to widower Leon Golclfarb Vere not a penny
larger than those a widow received. In fact, what ‘Wiescnfed and
Goidtaib prohibited, amid urge here: use of gender as a proxy
for another trait or eharacieristie
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b. Eoiitj cud Risi 01issiflca/;Ion

Equity is a eantral insllranee coucept, and sex cia ssi flea
tion i. neeesaiy to achieve it, insurers assert. Ejuiiv is
defined as dqternixiing the pi’oner risk tiassficatjon for
ix-’rsons and ci titer charging them premiums or paying
thei; benefits on the basis of their classification. Further,

and. supporting aulci claim it would be inectui.
table specifically to men to ray women equal take-home pay
and equal. retirement benefits, Since ‘‘women outlive men,”
petitioners and their amid maintain equality would in fact
resuLt in men subsidizing women’s benefits. The flaw in this
araument ispparent group insurance would be impos
sible mdcss one class subsidized another.

In contrast to individual insurance, where equity con
siderations are of prime importance, giotp insurance plans
do not essay particularized risk classification for partici
pants. Rather, they pool risks broadly. With respect to
individual policies, insurers must assess closely a policy
applicant’s chance of livingor dying in, order to avoid inch
vithials self-selecting a partjenlar product with adverse con
sequences to the insurer. For example, if persons with ex
tremely good health (long-i’ved persons,, on the average)
were the only ones to buy jdjvidtti annuities with pre
nflums and benefits’ based on average health characteristics
of the population as a whole (average-lived persons), ±1w
iiisurer would suffer loss in the long term. To protect
against ths eventua]ity, the insurer carefully evaluates
each individual’s health and occupation, ‘taking into account
a large number’ of risk-indicating factors, so as to make as
accurate a risk classification as is feasible.



—

I
p

I.

I

1•
C

$

•‘
I.

7’ i•

p
S

Ii •.

• — .‘•• ;j’,s’k: ;
• ••

• ‘:• ••

37

• •.• •.
••:•••.

• •.

•.‘•.

I
••.

S.

But in group plans, such individualized treatment isnrither necessary nor’ appropriate. Participants do not•hare the right to sekct. the product. Therefore, a range of.risks is guaranteed to the insurer. As actuary ArthutAndersqn testified ha tho Peters case, note 8 aura:
In a group éihwiion., . you look at the groäp as awhole and the prodnet is diaracterized by the fact thatyou get to cover all of the group. Yqu do not have theright of refusing. anyone of the group, typically, and::you generally get them all so that they can’t, pick andchoose you and.tbe iEkh cin’t select you and the prodnet is uniform and generally Ms a standard premiumrate of some sort. And the idea ‘of doing that is thatyou avoid the expense. of individually exanting’each.person to detennhie his own prospects for life or deathin return for getting a decefft cross-section of everyone, and in that crass-section, if 3iou can make stire:’you get them all, you can be sure bf getting spine goodrisks and some bad risks and some 6040 risks all together and getting a nice distribution and avoid anyselection by people who are buying the insurance.
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The idea7 if ‘I ‘may io further, the idea, too, in agroup insurance is for all these people in the group,within the group to pool the risk as a grouj, whereasin individual insurance.. . the idea is to pool’ the riskwithin your own little class. .

Trial Transcript at 58-59 (Sept. 28,. 1977). Thus, mostgroup plans do not use a range of classifying factors—such as smoking versus nonsmoking, fat versus thin, highblood pressure versus normal blood pressur&.—to place eachperson in his or her “own little class.” Instead, group plansroutinely use only age,’ and, less pervasively, sex.”
“Age as a clnczRcaUon, of course, is not uhdcr attaèk IA thWlan’uit, although the amid briefs supporting petitioners ,sometimes treat age and se classifications as though they were ma-’
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Titus, the ía mrI.uco of equity in the group plan context
has he.cn oNd’ge]’Lt(’(i Lv amid. supporting potitlonel S.

Imployces neral.Iy have the right to join only tile par

ti.cn.Iar plan the employer offers, and frequently are re
quired to join the plan as a conctttmn of employment. Even
where participation is theoretical] voluntary, forgoing
partie.iiation normaHy means forfeiting a very muLs tantia]
einplc\ i contibutmon CO]) ct1 to tht ‘nplcu C CdOuO1flj

se1f-interest. In short, the business purpose advanced here
]). insurance industrv—etiuttv—is uuconviueng as an.
excuse for sex classification in m group plan that. uses no
other classification apart from ae.

tricably linked, By contrast, Congress specifically treated the
two classifications difi’crently: Con%ress expi’essly exemptefi re
tire;nent pious from the reach of the Age Discrimination Act
(29 U.S.C. §623 (f) (2)) ; it adopted no such exemption to Title
VII.

Moreover, there is a critical dierence between age cad sex as
a basis for classification. one’s age mevitably changes; one’s sex,
like one’s race, does not. This points up a fatal flaw in the age
over]ap theory T1AA-CREF submit to rebut the sx overlap
of 84%. If a woman aged 60 is identically situated (i.e., same
job. salary. number of years worked, and amotmt in her retire
ment account) to a woman aged 65, except for her age, she merely
need wait until 65 to retire in order to get the same benefit as
the currently 65 year old wcrnaa;i. (If, on the other hand, he is
not identical].y situated with the 65 year old (i.e., she has worked
5 fewer years and has S fewer years of employer contributions
in her retirement account), it is not discrimination to pa her
lower benefits upon retirement at age 60 than. to the woman
retiring at age 65.)

In contrast, a woman who is identically situated to a. man can
never become a man and collect the .same take-home wages or
benefits that Jo receives.

32 Many do not use sex. See text at note 30 chpra.
In Wayne State’s TIAA-CREF’ pension plan, for example.

th.e Urdversitv contributes 10% of the employees salary, but the
enp1oyee has no right to that 10% of salary if he or she waives
participation.
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The related argument iiiat equal lake-home l.ay and equal
bieuit. would imfairlv i naiie ;ucn by foring them to
suhsid w’olneii ía simila ri iposiie. For the conten
tiC;] taut eliminatfon of sex segregal ion refluires males to
;ihsitlize females is no more accurate than a charge that
failure to so eg to b race means blacks sul)sidi e whites.
In fact, the short-lived (a class which includes many
womo;i) subsidize the long-lived (a class which includes
many men) * Subsidisina of that kind is the key eature of
group insurance. Moreover, as demonstrated in i.L. supra,
the corre1aon betweOn sex anI length of life i, at best
higliiv imprecise.

Ironically, if the “equity” argument •prvailed, it would
follow logically that lilaeks——with their shorter average
longevity——-woulcl have a Title VII claim tgainst. any e;fl—

• pl0 giving them equal retirement benefits, a claim
grounded on the theory that they are siabsidizing whites.34
The relief sought would be to award blacks higher retire
ment benefIts than whites. Whites would have a claim

• where life insurance .beneflts are no higher for them than
for hhac]is, women, a sim.ilai chain; when life insurance
proceeds are the same for males and females. Surely claim.s
so founded would staud on it head Title Vii’s anti-eate
gorical approach.

c. Adverse Selection

Spinning out ti;e group-based experience auth eQuity ob
jections, TIA.A-CREF suggest that if individuals (pre

Any ethnic group that could establish a shorter averagelongevitv experhince than other ethnic groups would have a similarclaim. Cf. Craig v. Borcn, 429 U.S. 190, 20 n. 22 (1970) (citing• statistics on different drinking rates for different ethnic groups).

— V.

• ‘V
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men) iC o.rced to subsidize other individuals’
risks (presum.aJ)lV, we;een’s) the sttbsidiers” will leave
the pool. thus oecason ug the eveutnal. eoilapse of incur—
ance ines, TIAA-CiEF Brief at (3 and 2(3-27. . The
Anurwan onncj.l of Li Fe I uranee predicts unstable rates,
and a reductIon in insu’ance eoverag for all employees.
Brief at 3-4, 46-17, as well as the demise of insurance asso
ciations Brief at 4% n. .101, if . nwn leave the insurartee
pool. Ste also Brief for the Soeiet.’ of Actuaries at 10 n. 6.
The adverse selection argument suffers from the same
defect as the equity clanus. it assumes a condition that in
fact does not edst, The practical reality is that individuals,
whether employed by the Water Department or by a college
or imi’ersity, do not have the right to select their group.
Moreo-er, refusal to join the, group covered by the em
ployer1s plan is not in the employee’s economic self-interest.
See note 33 sepia. There is thus no genuine risk that men
will wlk out, en masse, of aroup retirement plans that o-ffer
equal ake-home pay ami retirement. benefits to women em
ployee. Just as blacks, smokers, and the obese have not
wal1ed away from gràup plans providing equal benefits for
whites, nonsmokers, and..the thin, it is fanciful to suppose
men wlI desert plans according equal benefits fr women.

In cpntrast to insurance industry amid’s forecasts of
inassivp resistance by male employees, the position of the
Amrian Association of University Professors (AAUP),
ami4us on this brief, is particularly enlightening. AAUP
repijesnts many of the university professors WiO are a
majr onsumer group for the TIAX-CREF1 plan. AAUP,
witl its majority male ;nemiership, has specifically en
dored eclual benefits for men and women under that plan,

.-
-:
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and hasl’erectnlly i&godthis.poaition in several elaborativw

• 3. stalelneYLts. Her, e.g., On Equal Monthly Retirement Bene
fits for .Mwz and Women Faculty, AAUP Bulletin 316
‘(Wintn’ 1975) : ThteHm Report on Equal Periodic Pension

•, • : Benefits for Men and Women, AAUP Bulletin 839 (Autumn
1976); P. H&perin. Should Pension Benefits epsnd Upon

j•. • tile Sex of the fl’cipcnt 1, AAUP Bulletin13 (Spring 1976).
•

35.•
Finally, piedictions. that emplciyers with largely. ninTh

work farces will leave insurance plans to become seif-insur• ers thus:occasioning unstable rates, rest on apparent as
• t S.. sumptions that employers will violate TRW VU by hiring

.•: ::c.. only or mostly men,’! ñd on remote and impure speciüa
:.• f)’ • tion. Employers seleqt insurers for a variety of reasons

•; i . other than pricing Thetors attributable solely to the sex.
• .; ‘ compoiifion of Sbe covered group. They are interested in,

: 0intér cilia, the otindness of the insurer’s financial invest-
•‘• • nents, the finding ioquired of the employer, and any par-

• • ticularly desirable feature for the employer’s industry (e.g.,
the portability of the TMA-CREF plan; from one univer-

j. . •. sity to another; which facilitates mobility among faculty..
members). In sum, the specter of disaster—the prophecy

• • of rampant adverse selection if women are not paid lower
takt-home *ziges or retirement benefits than identically
sihkted men—has scant basis in fact. Rather, the adverse

•

•.: eleczdon argument layers distortion and speculation. .. .
A further point should be made as to the character of

• . insurers’ nd employers’ reliance on the fact of greater
average female longevity. That reliance is indeed a some

3’Of. courseb even employers of ail-maJe work forces must payfor the longevity of those men’s spouses, if they offer joint-life
.4’ 1 options. Bee hote 88 infra.
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times thing. Employers, including the rater i)epartmentd
have aomuetimes forced wonen to rcti cc. ca ulier than men.

a.

But 5J women live longer than men” is the guiding light,
then of course men, not women, should have been singled
out for forced early retiromant. Under cint-life benefit
options, female spouses of male employees sometimes re
ceive hiqher benefits than i.dentica.llv-sitnated male spouses
of female employces.7 If emplOyers, as the Water Depart
mont lyerc, pay the entire cist of the retirement benefit

I,,

Afdavit of Alice Muller U Support, of Plaintiffs’ Motion
for Preliminary Iiijuncti6n (filed Sept. 6. 1071), Sec also
Dctrtness v, Drcwrjs U.S.A., inc., 144 F.2d 1186 (7th Cir.). ccrL
dt.ncd, 404 U.S. 939 (1971) ; Ceiifano v. Webster, 97 S.Ct. 1192
(1971).

Plaintiffs posed interrogatories to TIAA-CR.EF in the Peters
ease. note 3 snpra, on three hypothetical sets of identical hut
opposite-sex COuples: 1) One where the employee was 65 anti the
spouse 62; 2) one where the emp].cyee was 65 and the spouse 65;
and 3) one where the employee was 65 and tiie spomse 67. Plain
tiffs asked, as tb each set of couples, whether there would be any
sex-based differential, under any of TIAA-CREF’s joint options,
in the amount received by either the employee, or the em
plovee’s spouse (after the death of the employee). The rep].
was yes in almost all instances. Under an option giving a hair
benefit to t].ie second annmtant, the male employee received. mo:ce
than the female employee in all three sets of compared couples;
simi1ar1y the male employee’s spo’nsc received more than the female
employee’s spou.e in all three sets of compared. couples. Under
the two-thirds and full benefit to survivor option’s, the male em
ployee and his spouse each received: 1) less than his/her counter
part in the oppc.site.sex eQuple, where the spouse was 62; .) the
same as the counterpart, where the. spouse was 65 and 3) more
than the counterpart. where the spouse was 67. TL\A-CR.EF’s
Answers to Plaintiffs’ Interrogatory 3.

The Department stated that there were 727 female spoitses
receiving benefits, as of August 15, 1974, as su’ivors of
male employees who’ died after retiring from th Department; in
contrast, only 13 male spouses were receiving such benefits on
the same date. Department’s Answers to Plaintiffs’ luterroga
tories Oa and lie,

I

“ ‘.‘,
- t’’- : ‘f.:

.“ :1 “ . . — ;- .—.
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for spo?.SC. tli4.w pnv more far female deetiens of men
than br iaiQ .teudents of women, based on the same
met of greater average femnale longevi tv. And finally, when
c’mpinvc.rs pay men less for earix retirement than identical—
ly-situaedfcmale employees, and derive suiiport for that

piactico from the instu’auee industry’s sex—segregated mar—
taliiv tables, note 9 upra, the picture becomes all the
more curious. V.

V Iii conclusion, none of the business purposes advanced in
this case qualify, as defenses under establisijed Title Vii
law. The Water Department’s own current provision of
equal take-home pay bnd equal retirembnt benefits indicates
the speciousness of the alleged “cost” defense—th.e only
defense relatim to the e;nploier’s business. The remaining
insurance concerns-—grouping, eeuity, and adverse selee
tion—on inspection. are revealed a either not nilder attak,
not relevant to group insurance plans, or not. based on fact..
They should be decisively rejected fbi’ wht they are: at
tempts to justify xplici.t sex discrimination by resort: to’ -

custom—the long-standing tradition of sex-segregated mor
taut tables in the insurance industry. It may well he tha.t
“habit, rather 5than analysis,” makes the sex. line seem “ac
ceptable and natural,’ where a lin h..sed on race, religion
or national origin. woui.d be recognized. as offensive and
intolerable: See ii:Tatheiv v. bcas, 427 U.S. 49, 2O-2I

(1976) (Stevens, I. dissenting) (iIabit, rather than anal
ysis, makes it seen:i acceptable and n.tural to distinguish;
between male and female .

. .; for to much of our history

there was the’ same inertia in distinguishi.ng befwen black

and white.”) ; Califano v. ‘Goldfarb, 430 U.S. 199, 222 (1977)

(Stevens, J. concurring).

.

• . - ,. ..:
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C; The .Beirt de;i I ovdes No o
I;rpiu’?r f5oUcv ‘of J’onz”r ).e’r rtke_J:tine

trr i’?e i’Pmic .i?(JflC.

i.etitianers and snnport]n’ amid argue that the part o.
Section (Ii) of Title VII known as ‘tiie Bennett A.nend
mont’’ provides a defense to the Water Deparrrcents viola
tion of Section 7’03 (a’. Their a caiment is threefold. Fi.rt,
the assert that tle Bennett Amendment allows use of non
sex-tased acto;’s in settins: comwnsction differentials, and

that the Vater Departrtieu t’s p01.1ev of payug women

take’honte pay than men is not based on sex hut on lon

gevi. Second, they argue that a .Ilumphrey-Pandolph cci..
loqu. indIcates a Uoigressional intent to allow discrimina

icr, sex-based classifieati.ons in retirement plans. Third,

they argue’ that the Bennett Ameiithnent makes an Equal

Payc± interpretive ‘egu1ation cited iiv Gdert, 29 C.F.R.
.8OO.U6(d), controlling in Title VII discrimination cases,

• .‘

All three arguments lack merit. The employer policy
heic is not based oi a “lautor othei than ii i bc
erlicitiv mid soicly on sex Tue IILmph;c -R nc1olplt 01

loqiiv does not indicate a Contressionai ntent to allow

gender lines which operate to the detrhnen t of women

workers. The interpretive regulation, by ai!oinc sex-based

- .

.
•‘:

. diffrcntials rn wages, is contrary to the text of the Ecual.
.•

• PayAct and inconsistent with anethe.r Equal Pay Act rca

ulatlon; indeed, the Labor Department itself retreated

fron the regulation ‘by filing a ‘brief in the Ninth Circuit.
•
‘ .:‘.:.

urging tit women were entitled, under the Equal Pay Act.

to taLc -home i equal to mc s EmaTh , the i ar

EEOC cgtCIatmn c1eaily p;obib1t’ng the em1iio el

tice at jue aic eutitled to defeicuce u1id tic Cojir

G17cit ctandaid

I .. . —

••‘;.‘... ,.



Br its express termw and plain meanbig, the J3cnnet{• Aneudment merely incdrporates• into Title VU the exceptions stated in the Equal Pay Act. The relevant wovisionof Section 703(h) reads: . .

It shall not be an ‘unlawful ntployment practice uderthis subchapter for any employer to dliffdrentiate uponthe basis of sex in dètermhilng the amount of. the wagesor compensaton paid qr to be paid to employees of suchemployer if such diffcrentia4km is auUwrized by fheprovisions of Section 2O6(J) of Title j9 [the EqtaiPay Act]. [Emphasis added]
• The edntrôflhig quâtion, therefore, is what wage di!ferentiation is authorized by.the Equal Pay Act That Actprovides:

• No employer havinj employees hubjeet to any provisions of this sectiop. shall. discrinthwte, within anyestablisbuent in which such employees are emplpyed,between employees on the l?asis of sex by paying wagesto employees in such establishment at a rate less thanthe rate at which he pays wages to employees of theopposite sex in such establishment for equal work on.jobs the performance: of which requires equal skill,effort, and responsibility; and which are performedunder similar working conditions, except where suchpayment is made pursuant to (i) a seniority system;
• . (II) . a merit system; (lii) a system which measpresearnings by quantity or quality of production; or (iv)I differential based on any other factor other thansex.... [Emphasisadded] .

• 29 U.S.C. 4206(8) (1).
This language proMbits wage discrimination for equal• work up to the point where the “except” clause begins.

I •‘

••: ..
I..”

-n• . S.
I. ‘ %•. •.t•.

I. Section 703(1:) Don Nov Provide an Eternpttonfor the Overfly 5cr-Based Wage Policy at Issue.
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Ii and. t ‘esaIV i U/h 01 ieas unutjil.a] pay ICY etuai work, to

the e tent that the di’erentini pirn is made puruant

to the enumerated avstcns or i’aetoi’. Tints, :Uie Iennctt

,Ameudme;).t jucorporates mt’o iNe VJI the explielt hual

Pa Act eteptions i.e., pay di.iierentiai based on seniority,

merit, piecevork systc?lfls, and ot.Iic’r non—sex-related fac

tors. An einioyer pohey exiilie.tly based. on sex, by

&thilhon, cannot be one based on a ‘factor other than

sex)’ °

The meager legislative history is in aecord. Senator Dirkscn
explaineti:

We were. aware of the conflict. that might. develop. becaitse
the Equal Pay Act was an amendment to the Fair Labor
Stendards Act. The Fair Labor Standards Act carriea out
certain exceptions.

All that /JLC pe ndinq nthnent dos. i.c’ recognize Iltote
e.vccptwns, that are carrIed in the basic act. [Emphasis added]

110 Cong. Eec. 13647 (1961) See Laffey v. Northwest Airlines,
.E.2d , 13 PEP Cases 1068, 1078 and n. 104 (D.C. Cir.

1976) ; Maaihctrt, sepia., 553 F.2d at 5d7-5$8, a99. Senator Bennett,
the only ot]ier Senator to ofier an explanation of the An;end
ment’s meaning prior to its adoption, characterized it as a. proper
technical correction of the bill,” 110 Cong. Eec. 13647. designed’
“to provide that in the event of conflict, il]e provisIons of the
Equal Pay .Aet haii not be nullified.” Ic?. Senator Humphrey also
spoke. saying nothing about what the Amendment meant, hut TC

marking that it was “helpful” and “needed.” itt. After adaption
of the Arnenduient, he made further remarks, fairly dseribed as
coint ma 110 C a ig Pe. I 66” hI e tvt or pp 1 utfie

Senator Bennett’s remarks one year later, 111 Cong. Re. 13359
(July 11, 1,965), are not, of course, legislative history. Set remarks

of Senator Clark. one of the floor managers of t[j.J VII, 111 Cong.
Bee. 18261-63 (July 26, 1955).

40 This fourth Equal Pay Act exception was evidently designed
to deal with neutral po]icies which might have a differential im
pact on women worlters, such as a shift differential or a training
program under which, in praetie. men receive higher wages than
women. See Corning Glass IV057’s v. Brcnncn, 417 U.S. 188
(1974) ; Iiocigson v. Behrc’ns Ding Co., 475 F.%d 1041 (5th Cir.).
ceiL demed. 414 LT.S. 822 (1973).



‘ Contrast with Petitioners’ Brief at 11-16 the Court’s clear
understanding in Gorning Uias. Works v. Breiz-nan,417 U.S. 188
(1974), that the words “any other factor other than sex” mean a
factor apart from sex, and surely not factor explicitly identified

a gender label. The Court. in Corning, affirmed a lower court
ruling that the pay disparity “was in large part” related to sex,
474 P.2d at 233, and did not serve nere1v as compensation for
night work. So long as the sex fnctoi co;itinued to infect the
calculus, the employer could not successfully urge in defense that
the practice fell within the exception for “a factor other than sex.”

The yater Dep:utmerit att.euipts e.rc1:uenton by
o pimg liat an t pbe[t Ol icy O1 j\ jfl less
than all men is simply not based on sex, it is based on
102 e.evty.4’ However. it is bopossible to hide or disguise
{.he reality that the solo criterion involved is gender per se.
And, as discussed in l.A. sepia) sex is a highly imprecise
proxy for iOJith of life the vast maoritv of men and
women cait he nntdhed in death ages. Unavoidably, the
Department’s wage polity is based explicitly and.exciustvely
on sex.

• Since Section 7O(h) by definition does not authorize
expLieitlv sex-based Wage policIes, statutory analysis Would
orclnarily cud the inquiry here, flowever, the \\‘ ater Do-

V partment and insursnee amici eoritenrl that a colloquy be
tween Senators Humphrey and Randolph indicates a Con
gressional intent to exempt- sex-based ciifrerentials in re

V tirement plaits from the ambit of Title V11. We turn next

to that contention.
V

.

V

- .- — —
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2. The Humphrey-Randolph Colloquy Does Not
Indicate a Consrcnional listens to Allow Gender
Lines Which Operate to the Detriment of Women
Workers.

iflet jsassage of the Bennett Amendment, Senators
Humphrey and Randolph held the following colloquy:

Mn. R.ccvbr rir. Mr. President. I wish to ask of the
Senator from 3finnesota [Mr. Humphrey], who is the
effective manager of the pending 1)111, a clarifying ques
tion on the provisions of Title VU.

I have in mind that the xocial security system, in tcr
fain respects, treats men Sand women differently. For.
example, widows’ benefits are paid automatically;, but
a widower qualifies only if he is disabled or if he was
actually supported by his deceased wife. Also, the wife
of a retired e:mployce c;rtitlecZ to social security receives
an additional old age benefit; but the husbana of stick
an muployee does not. These differences in treabuent
as I reca]l, are of kng standing.

Am I correct, I ask the Senator from Minnesota, in
assuming that sbnUar differences of treatment in in
dustrial benefit plans, .including earlier retireincut op
tions for women, may continue in operation under this
bill, if it becomes law?
Mn. H’cusnrn. Yes. That point was made uninis
takably .dear earlier today by the adoption of the Ben
nett Amendment; so there can be no doubt about it
[Emphasis added]

110 Cong. flee. 13663-64 (June 12, 1964).

Senator Humphrey’s remarks are bost described as con
fusing. For example, the Senator stated, what plainly is not
the law, that the Equal Pay Act allows ethployers to retire

women earlier than men. The Equal Pay Act simply las no

,1

‘3 •
-
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{ I (TtL C] ( q l7t.d, ÷U1 I N J) (1 OTI Stu e dis

cussion on iiw floor of Contrss is enera]iv entitled to .. ..

*.

little pi oPa o w ‘ht in i ccim’i Ieg1LLt e

ibf I) t Cl ‘03 111 1i it th pC 01 t i fliC (‘II jul ozm I

...X SandS-, ttho] 11 t Sratfi ‘ Constiuc Ion, 3 at 217

(4th ed 1 97’) dit Sei ‘ ni S tern uk in this co tc’t pio

]de nO gii [4 IPcC tot 111 Con1

cco1,c1 liii’ Scr dt ‘1 ‘CO i ci conciiieci ith p;esexing

fa ci able ti. “iLieni fi,; mcit (in puti ola;, fo; OinCu

dependents who were either vid9ws or wives of. re.tiTed . •. ‘

men) The\ did ire L iou on the question 1ieth’; sex—

As tire mth Circuit ohs@rved.:. ....

3enator IIumUllrevS remark reflects an erroneous inter- .-
.

pretation of the Equal Pay Act. Because all that the Bennett :.

Amendment did was to incorporate the exemptions o.f tire . .: .. .

Equal Pay Act into Title TiI, it is questionable whetherthe ‘ •.
:

Senators sacemdnt, made during Inc ctebates on the inoorpo— : 1.

rat1nt statute, would be significant when it erroneously inter-

prets the Incorporated statute. . . . ... .

IW1 C, tlit 0, ‘)J F 2 I 9O

Congress Carlier (1956) displayed its awareness of the severely

adverse impact on women of early retirement policies enrployers

applied to them, hat not to. men. . To. compensate, Congress ad

justed the social seeurir herret calculation formula, to favor re-

tired women workers, in 1972, with. Title VII on the books,

covering the range of private and public sector employment, and

oatlawing the discriminatory practices that provided the jj

cl’etre for the 1956 ee-spccWic classification, Congress phased out.

the social secut’itv difierential by extending to men. the more favor

able calculation formerly reserved to women. Sec . Cal.ifano v.

Webster, 97 S.Ct. 1192 (1977), and references cited tierein. .
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i)i)Sed. flues winch penalize women wage earners should be
prservcsJ.4

Ilowever, this Court focused oil that .iese questou. in
a decision issued three months after Gil/crt. In Cali/’wio v.
Go?dlaib, ±eU L. I9i’ (1$)71), the Donrr unequivocal ty re—
ee.tecl attempts to ho] si’r gender lines as lavora)ie to some
woimm çdependent wives or widows) when those sonic lines
in fact penalized women Tae.earneus. Relying or care
imlv reasoned reeedtrt ]Tr_7 v. IViescnfcld, 420
LU3. 65tj (9o), and I]1ont1e1o v. Iidtardson, 411 U.S. 617
(1913), the Court in Goici/aib invalidated the sex criterion
in the very social seeuity provisions cited by Senator Ran
dolph..

if these sex-bascc[ classifications and other simiiar dif
ferences” operate to deprive women wage earners of equal
irotecfion they cannot he va]id “factors other than sex”
allowed by the Bennett Amendment. For as the Court fur-
tiler stated in Cl/bert: . V

4% the extnt that the Senators proered the Social Security
system as a model to he followed, that. sisem now pays equal re
tirement. bencf1is to men aid won.en although the time it
accorded woiacn workers a more favorable bcneffl calculation
formula. “to compensate women for past cc’onomc d;serimiuatiou.”
Califano V. Ii cbsL.c,, tli S. Ct. 119%, 1195 (1977). The Court recog
nized the validity of that compensatory purpose, not;ig that even
with a more favorable benefit formula, women worjscrs, because of
the depressed wages they were said, received lower average retire
ment. benefits than mei ($179.60 per month for men versus $14050
for women). Wcbstc at n.. The Court explained . . . we have
rejected attempts to justify gender classifications as compensa
tion br past discrimination against. ‘yitn when tlie classifications
in fact penalized women wage earners, (‘ai/a ao v. Goldfc ib,
Wci? heigo’ v. Wicseifcld, . . . or when its legislative history
revealed that the e]assifieation was not eiaced as compensation
for past discrimination.” 97 S. Ct. at. 1194. Sec also Lewis v.
Cohen, 417 F. Supp. 1047 (ED. Pa. 1976).
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• . . court decisions construing the Equal Protection
Clause of the Feurtecuth Amemlinent. . . are a useful
starting point in interpreting [Title VU].

Gilbcrt, supra, 429 U.S. iL 133. And certainly Title VU’s
sex discrimination prohibitions alt more stringeut than
those afforded by the guarantee pt qual protection. Wash
iwgloa v. Davis, 426 U.S. 229 (1976).

3. The Wage and flour Administrator’s Interpretive
Regulation, 29 C.KR. §800.116(d), Is Net
Eñthkd , Dcfenuee.

The insurance anüci’s UØrd argument relies oh a Liibor
Department (Wage and Hour Administration)huterpreUve
bulletin, 29 CSS. SO9.116(d), which pnrprts o aa
thoñze sex-based differentials either the employer con
tñbutions for retirement programs, or Øze employee bene
fits received under then” flat regulation provides:

“The Water Department relied on this bjulletin in the Ninth
Circuit but has abandoned the argument before this Court, ap-.
parenily because the Labor Department submitted a brief below.
arguing the interpretation was not applieable to this case.

Instead, petitioners argue . that thern Court should defer to a
•!. . Labor Depanmert interpretation ‘when it favors defendants, but

reject as ‘%veighfiess” ‘any Department hterptetation that favori
plaintiffs. Brief at 28-29, 35. This ‘heads, we win, talk, you lose”
position is typical of the view petitioners take hi this case..

“There is an initial question whether the Equal Pay Act which• is limited to a prohibition on sex-based wage differentials, reachesemployer contributions for retirement programs or the employee’s
receipt of benefits under these programs. Hec the Wage end Hour
interpretive bulletin, 29 C.F.R. §800118,• stating: •

Study is atifi being given to some ategoriés of payments
made in connection with employment sub5ect to the Act, to
deteimine. whether and to wjiat extent such paymeutaare remuneration for employment that must be counted ai
part of wages, for equal pay purposes. These categories 4payments include ... . coat lattions irrevocably ‘made Zig an
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29 C.FJ.. SOO.ii6(d). Becanse this Court relied, in part,ontlie above Wage and B our AdhflVfl istrator’s interpretationin declining to .ioliow the EEOC’s pregnancy guideline inGilbert. the supporting amici skip over the plain meaningof the Bem.iett Amendmeut and jump directly to tlie regula
t;Ofl. tjThev baldly assert that the Adnunistra±or’s hiterpre
tation controls this case; they do not explain 110w a regna

eioyer to ci tiistec or third person pursuant to a beau• j1(ie plan for providing old—age, retirement, life, accident, orhealth insurance or smiilar beneJts for employees.. tEmphasisadded]
The uncertaint v this statement reflects evidently stems from th.elimited ourviv of the Fair• Labor Standards Act, to whicl:i theEquL Pay Act was cii amendment. iS’ee 29 U.S.C. §207(e),defining the “regular rate” ot pay for puriJoses ci overtime pi’ovisions of the ELSA. as including:

• . . all remuneration for employment paid to, or on behaLfof, the employee. but. shall not ho deemed to include—

(4) cnfributions irrevoc.abiij made. by am e?plo’e’ to a.trustee or third person p•ur?iat to a bona flt.ic pian forproviding old-age, retirement, lii e,:accident. or ha1th insurance or similar benefits for employees.
V

The Equal Pay Act does not clefluie the. teruts ‘wages” or “wagerates,” but the 1-louse Committee on Education and Labor, in itsreport on the hil]., stated that “(tILe defluitions and interpretationsof the Fair Labor Standards Act apply.” V }1.Rep. No. 309, 88thCong. 1st Sees. (1963), 103 Cong. Rec. 9211, V

52

If eulpiover eon i’.tba tons to a 1ut;Ui prevd: ug VIflS tiranor s uiiiar b.’ flt5 to i;i1 ovce;e are eq .ial for bothmen end women, 110 wage di 1iei’cntil P iohibih’dby toO equal P°i provisions w1 I i’OSUl t th{)Ifl sue1payments, even iieimal the Ltneflts wheh ace rue tothe cmpiovee jU question are greater Ioi’ 0110 Qxthan for the other. The mere fact that the employermay make unequal contributions iou employees el’opposIte’ sexes in each, a situation will not, however,be consicic’red to indi.eate that. the emplove’i’s aylnentsare in violation of section 6(d), if t resulting benefitsare equal for such e1np1ovees



E U j Ucn inn I J ci oi 1 dcl
tase cj ie jc

‘ th
an Eind Ji Act l 1UTI C\ i ( hinih to I ii to’

L LU ex

\mic ii; con u the thi ut oJ I ‘it’ Cli r t ‘pifllofl
Fu t, tii CLUL1 d[ Ii 1diiia ot Gdtei I i that I hi’ (iDdIt\
t’I iiic doi a P01 Sx at all, ietiiei it
a’ i Jlcnizftl oL See Vach’ ‘d’ fos Co \ 1:attg ‘b

U S L V -0 (.Dc ( t 1Y7) (du ±01 lIt that con
text, a L bol Pepai LflI( fll if nlatw 1110w a thffienta1
would be based on a factoi other than sex,” i.e.., pregnancy, .. •.

. V

anti flirts would conform to the language of the Equal
. p..: .

Pay set’s fourth exception. Secont.L this Court d.idnot jiold
that Wage and Hour Ac[rnmistration interpretations Vwere

V

V

V
always to be favored over EEOC regulations. It merely

V
V

found that a. portion of .a particular EEOC egu]Vation which
V

suffered from a nunibor of defects. was not entitled to defer- V

Vence.
V

.

V

V V

V

. V

In Gilbeit, the Court referred to the kidm.ore V. Sp;’ft V

V•

V

V:

V.:

Co., 323 U.S. 131, 140 (il)44), stateñient of the. role of inter- V
V V

. V

pretivelTjmgs:
V

V

V

V

The weight of such a judgment in a
particular cas

V

V

will depend upon the thoroughness evident in its con-
V

V

V
V

sideration, the validity of its reasoning, Vjf5 consistency
V V

Vwith aihei ard latci pi onouneemnts, ad all t]ioseV

factons which give it ower to persuade, if lacking V V
. V.VV

pover to control,.
V

V

V

V

VV

V

In this case, it is the Wage and llour interpretation which V

V does not merit deference, and the EEOC position which
V does.

V
V The most conspicuous defect of 29 C.F.R. $00.fl.6(d.) is

its allowance of explicit sex-based differentials in employer V
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coutril)ntiolls Lot retirement plans and in retirement bene

fits received by eniployees. Li stark conirast, the Equal

Pay Ac expressly prohibita sex-based differentials, and

affords a aetense only to employers who establish that a

pay disparity is occasioned by a “factor other than sex,”

e.g., a bona e shift differential, Corning 0108.9 Co. v

Drennam, 47 U.S. 168 (1974), or training program.

Hodgson v. Behrens Drug Co., 475 F.2d 1041 (5th Gir.),

cent deizied, 414 U.S. 822 (1973).

This eonflist with the Equal Pay Act is highlighted by a

second Labor Department regulation, which is inconsistent

with 29 C.FJt 5800.116(d). The second regulation, 29

CJP.B. 5800.151, provides: • .

A wage differentia] basedon claimed differences be
Lwecn the average cost of emjiloying the emp]oyer’s

women workers as a group and the average cost of em
ploying the men workers as a group does not qualify

a a differentialbased on any “factor other than sex,”

and would result in a violation of the equal pay provi

sions, if the equal pay standard otherwise applies.

To group employees solely ow the basis of sex for piw

poses of comparison of costa necessarily rests on the

assumption that the sex faátor alone may justify the

wage diQerential—a4 assumption plainly contrary to

the tenus and purposes of the Equal Pay Act. Wage

- differentials so based would serve only to perpetuate

and promote the v’ny discrimination at which the Act

is directed, because In any grouping by sex of the em

ployees to which the cost data relate% the group cost

experience is necessarily assessed against an individual

of one sex without regard to whether it costs an em

ployer more or less to employ suck individual than a

particular individual of the opposite sex under similar

working conditions in jobs requiring equal skill, effort

and responsibility.
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Eoth the Water DeparhmnLs fonner policy of paying
0I)IL’1l 1ointr takehuuic’ tlthn mon tuid the familiar
anAlogiiu of paying woman lower rcitire.zm’nt benefits tbaa

• men are ‘•b;lSL’cl on claimed differences between the average’
cost 0jt employing the employer’s w9men workers as a grouji

• and the a-crag cost of emp’oying the men workers s a
group. . .. “ 29C.FS. 5800.151. That is, both policies rest
on the propositi6n that the average cost of the same amount
of retirement pay will be higher for women as a class than.
for men as a ciass, iwd that tWs higher cost should be re
flected either on the contribution end (by reqoithg higher

•
• contributions lrbm women, as here), or on the beneSts end

(by providing lower benefits to women). Moreo&r, under
these two policies, “the group cost experience is iecessarily
assessed against an individual of one sex.without regard
to whether it costs an employer more or lees to employ such
individual than a particular individual of the opposite
sex.. . ,“ thus serving “only to perpetuate and promote the
very discrimination at which the Act is directed. . . .“ 29
C.F.R. 5800.151. As discussed in l.A. aupra, the group
cost experience is in fact assessed against the vast majority

• • (84%) of women whá will not outlive similarly-situated
3 lale co-workers.

The Labor epaitent is thus comititted to two incon
sistent approaches. . One allows sd-based cost averaging;.
the other does not. Forced to choose betiveen the two ap
proaches, in the first, case raising the cánfliet, the Labor
Department opted for the regulation prohibiting sex-basecf
cost averaging. In the court below, it ified a brief specifi
cally relying on 29 C.F.R. 5800.151, without addressiiig the
issue of the continued viability of 29 O.F.R. 4800116(d).

f:

‘a.

-

‘ —
• ‘S.-

• :“: .‘

.... ‘F
I ,

1’ 2

1.
I.. ,, • ,, —

i.•. .‘ ‘.

‘.‘.:.‘‘
Ftc’’.,.

• •.I” •,•

•‘‘

I.

‘S

‘I’

1’

• I

!• ,.•. :‘: , , . ‘.

‘ ‘

I ,::..

r’ “‘‘r”4 *i-r - 4‘“

S

•1 •‘ • •, r

•
‘‘ ‘5’

•i ‘t r er a.’d ‘1 ‘

I



•
50

• But the conflict remains, and tnist be resolved by this

Court. The propeaf resolutidn is the one embraced for this

easç by the Labor Department below, for 29 C.FS.. SC4U51

alone accords with the plain meaning of the Equal 1ay

Act, its legislative history, and its purpose.

Although there was some discussion during the Congres

sional hearings on the Equal Pay Act concerning bypothe

siz?d greater emplopaent costs of women, Congress specifi

cally rejected an amendment ‘offered’ by Representative

Findiey that would bare alioted a wage differential

“which does not exceed ascertainable and specific added

costs resulting from employment of the opposite sex” (109

Cong. Bee. 9217). In’ tirging-rejection of Representative

•Findley’u proposed amendment, two of the Equal Pay Act’s

•sponors ,indicated that while costs might be a factor under

the proposed Act, the employer would have to (1) establish

that they were measured under a neutral policy, such as

absenteeism, applied a]iká to all employees, “regardless of

sex” (Rep. Goodell, 109 Cong. Bee. 9206, 9217) and, in addi

tion, .‘(2) analyze all costs, including any increase in pro

ductivity that would offset alleged greater costs (Rep.

Thompson, 109 Cong. Eec. 9207).

Similarly, the Senate Labor Committee rejected any per

se rule setting up a cost defqnse for all employers based

on one element of cost;
This

qitesticm of added cost resulting from the em

ployment of women is one that can be only answere4

by an ad hoc investigatio,. Evidence was presented

to indicate that while thete may be alleged added costs,

these were more than compensated for by the higher

• ••:
productivity of women against men pGrforming the

same work and that the overall result for the employer

tie
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was a lesser production cost thai wonM result from
the hiring of only men. Furthermore, questions can
legibnwtely be raised us to the accuracy of defining
audi costs as pension nud welfare paymcsits as refate4
to sex. [Emphasis added]

5. Rep. No. 176, 88th Gong, 1st Seis. 4 (1963) 109 Cong.

flee. 891%. S

29 C.F.R. S00.116(d) does not meet the stringent.stnnd—

ard Congress contemplated Ror a cost defense. The regul

tion establishes a per se rule for all cmplojers azid isolates

• a single cost element: rather than requiring an “ad hoc.

investigation” as to each eipployer. It does not ñquire.

the eniplayer to analyze all costs associated with the em-
• ployment .of men and women, including costs that might be

higher for mew (e.i., lower producititIty, higher suscepti
billy 1o disabling injury, higher depen4ents’ costs under

•• fringe benefit programs). And it does not call for a neutral

policy, under which both men and women might receke

• lower pay for the higher costs attributable to them, “re
gardléss of sex” (see lOW Cong. Eec. 9217, Rep. Goodeil);
rather, it allows employers to pay !Pmen less, solely be
cause of their sex. • •

Moreover, 29 C.F;E. 2800.116(d) violates the central pur
pose of the Equal Pay Act—raising the depressed economic
status of women workers. Declaration of Pnrposes Equal
Pay Act, Section 2(a)(1), 77 Stat. 6; Bhtdtz v. Whcatop
Gloss Go.; 421 F.2d 259, 265 (3d Ok.), cert. denied, 398
U.S. 905 (1970); Skulls v. American Can Co.—DiiAe Prod
vds, 424 F.2d 356, 300 (8th Cir. 1970). In contrast, 29
C.F.E. .480ô.116 (d) directly allows employers to provide
lower pension benefits f& women workers; and, by impli
cation, aUows lower take-home wages for women workers.
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.Ls Senator Hart Naid in the .debates on the Equal Pay

.AeL:. .

We have long passed the Unit when womnn were al

• ]egetlly working for “pin money.” Women art’ work

inwto earn a living, to supjort faLnhies or ta contribute

to the family’s ability to send the children to college

a—in addition to whatever personal sense of achieve

ment may be irnolved.

The snpvnnarket does not have a special price on its

groceries for womQn, the doctor does not have a special

rate for them, their rent is nPt based on sex. Why then

do we allow a pay differential tq continue which gives

:‘

..‘ them a’ smaller paycheck than others performing the

same work?

109 Cong. flee. 8916. (May 17,’ 1963). Senator Hart’s re

marks hold’ true whethor women are current participants

in the labor force or ‘retired workers. As the Senate Com

mittee stated in recommending passage of the bill, “Thern

geneil purchasing power and living standard of workers

are adversely affected by discriminatory pay rates.” S.

Rep. No. 176, supra, at 1-2; 109 Cong. Dec. 8914. The pur

chasing power and living standard of retired women work

e±s,’ one of the poorest groups in the American economy,

Women an4 Poverfj, stcprd, are no le?s affected by dis

crinilnatory pension benefit rates. . ‘ .

Iii sum, nç deference isdue 29 O.FS. 5800.116(d) in’ the

context of this ease. The Wage and Hour Administrator’s

interpretation is inconsistent with another Labor Depart

ment regulation, and fails to comport with the express

laizguagc of the Eqtal Pay Act, its legislative history, and

its purpose. “Halilt (long-standing among insurers), rather

than analysis,” appears to account for it. 29 C.F.R.

‘• ‘•
•‘

1 • .

•:. • •

• . ... •.t•,.•. •.:‘‘

‘.a.
. •. . ‘

‘.•

•1 .

‘4..’;’.’ •

.‘.t

1’ S.

I..

I.

I.

“‘‘
‘rrr’Yr

e Wr.eI.,::fl.. .p

• . .. .... . ‘j,.: II

I’’ • ‘ .
••

.‘:‘.,.
..•

—.. ..• • . .,s’:.—?

— — . I . .. ••% .4.
.,•

• •:.. •

& .

• . •
•

;i.

I.



-isodaqcmoidinutIpItLcTTJCIO(XfE J0uoi4JocI12XOflO1Opauipp4JUODST[‘t(l]t)UJ

prnicIIL.O(I,,STh -30(1JT4‘]c.1q1UT).fl0]pJJcUaIOUIl’?119 pIC[UfcflEIll3Tf?U3IdQQ2J[3tfalfl
10 U12JOlt‘UOI)uIpaDJd3ifl.inpesrwstputpaianop

•U12124•sopououjans1I1
•

-efl1J.uIpuouraptc.uIs12ciUiE1I.UoD10piIJ. i:i‘,%ttaTit3IcIttHuoTLocI
-LfstcLIaIftruoD‘EIUI1;?4flI%QIT00Rpil1.-Ij

t)6TU{I[Du
•

V

ecfTIUTx91100;E)Jo.iqi.iapmJ.[iJauec
V

VV•
V

tpflJOiC))412111TTJOV!V412ULJP
J°V

V•V91V121pj3
04LfA9111119pUflU3)1234%0U

iPN.1
V

V

•V
•

•
V

:oprxoidJ31{%JUJUII9pifleip(1)io3aro V

V

V

X3STi)T13CJ9th110S114V

••

V

V
VU3C[

IllTV4Wt3T41i)tTttJoxasuo33124S9124U9IU

V

V••

V•••

V

V

V

V•

-dJJ%OJJ0sVIuth1LoDJO112U0I4dO41Tt74(UST(t124.J

V•

•V

VVV

V

V

V
[t[u12LcIU113J9.1JO••Ttr112&1211°4J0I111Tt9
tV£0J)3l4)t’’d4TLJ\0[CIt1[t3ItLJwTC’UUtlJ]

4iiiiUi3k3tIu‘9p10id

V

•
V

V
•

V

V

3tt1jluaTlJfl).tiJO412UhrIti12Eii)TIC)1111)IU(if32t[j
V

VV

V•VV•

V;

V

i,•:i4soH1U tj
noitiot:o

j9
V

V

•VV

•V

•:
.

V

V
n
1
V

lo
r

0U![11.1C)T)Jd.J341t11039M °P4113t1)IT•)d1
1’1°1hi1ttTL,

V

••

•

XY131.ET12
EVO[U4

IUU.1,UdJ101
•Vf

•3lfV
lUVOT4I3Od[:)U3

V

•°‘UIT-%llLOUtJi1T4044CJf.1()cft:1T•
1tUOi?r.1[LljV0U12)

V

V
V

V

V

.tQU0T412.kli)1XUOJ1tiU.i0401i1.Ld
VV

11)tTr

V

VV•VV

V•

V

V

V



GO

tion e mcd was not a on xeroi1wous interproiaUon
td IYtle \.{J. a va con trH dct od by an a ter (11015—
sion . The’ C omnussmn ‘s panaion [)lOn giiioelmcs
howuver, are in ae&ord whl iLs ca.rli’et- ; sition on the
iue. Tires. on Jimiary 2G, I 9G3—-jnstse\-9uI months a fter
Ti Ge Vi l’s Itive eate-—-tlio Conin ssi on issued a Ge
CISIOn i1flG1fl rCisOflniJle CI1lSO to believe a sex-[;scrnnma
tory pension ian violated Title \‘II. i?esei v. Paliiio Sei’u
cc Electric e Gns Co.. 109 I2d 775, 777 and n. S (3d Ci.r
I939) (onotim g i he Commission decision), The plan dis—
crii:ninated aainst men by giving male early retirees
smaller benefits than identically-sit;uatcd female early re—
tirees, solely on the basis of aex. It discrimhmateci against
yrJi by fore ing them to retire fivO years eaTlier than
mcmi, solely on the basis of sex. These two policies—dif
fcrellc3s based on sex in benefits or retirement ages—are
precisely the policies forbidden under the Commission’s
guidelines. 29 C.F.R. U604.9, 37 Fed. R.eg. 6536 (April 5.
1972). See also 29 C.F.R. 16O4.3i(a), 33 Fed. Reg 3344
(Feb. 24, 196S).

But cI. Nash uifle Ocs Co. v. Sat!y, 46 U.S.L.W. 4026 (Dee.6, 1977).

“ Title VII became effective on July 2, 1965. Pub, Li. 88-352,§716(a).
ti)j earlier guideline provided;

(a) A difference in optional or compulsory retirement agesbased on sex violates TItle VII.
(h) Other Wfferewe’; based on sex, such as differences in benefitsfor survivors, will be decided hr the Commission Sr theissuance of Commission decisions in eases raising such issues.

33 Fed. Reg. 3341 (Feb. 24, 19Gb).
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,Oi L H J{ C h I t ‘1 1 ( i ñf tfiflE\ ‘ l’OtRtHU plans.’0 I ndod, It has 1SSIc.d
V

a si cadv stream of ch” •iiS (]Q,’
fh

V

,

V

Tt c ‘\ H both re utnut age ant] beiofit th imrn al a 1 Et.d
V

:
V

V

a c’ c ptote I D is on ‘?, ] ( (i- -ih) (aeand bencttts) ; Case. No. INY 9—034, CCI]’. EEOC I)ecisions
V

V

V

‘V

fl ((,-1 U-0) (tgc mc{ :31 ti ot ni i , C cc NoY\Y 9 927 i PEP Uc ,21 (7 (ac.e) , Deuaon o70-4 CCII E11UC Thu ouc 04l, 2 1 L (ae ll( (18-99) (tge) Peci-ai No f0-Tj CCII E’OC Ut’ irnm760-i’, 2 1 P Cae 2 (_1 3 63) (acZP) , DOtCJOfl Yn 70-706 CCII f’EOC 1Lccons ui4° 2 PEP Uce ( (1-’J-70) (aeL) Dtciion .Th ‘i COR EEOC Dei’iom¶‘6184, 3 1 PP Casec 2 3 (j 24-70) (ac md boitit) j.ion No 71 1102, CCII EEOC Deuon ¶6209 3 PEP Cee271 (12-31-70) (age), Dnc;iori No 7] 1580 8 PEP Cases812 (4-8-71) (age and benefits for survivors); Decision
•.

V•

72-0702, CCII EEOC Decisions ¶6310. 4 PEP Cases 316
V

V

VVVV :.
V

V

V

(12-27-71) (aoe), Deciion No 72 19i.,9 CCII EEOC Dc¶6370 4 PEP Cas s li3 (6 0 72) (Iieneiit) DcciSVlOfl No. 74-118, 2 CCII EPO- ¶6131 (4-20-74). (ienc1its);
V

V

V

V

V

Decision No. ‘75-020. II PEP Cases 1496 (9-4-71) (berre-
,

V V

fifs); DeciSion No. 75-147, CCII EEOC Decisions 3447
VV

.‘

V PEP Cases 1486 (1-13-75) (ago and Iinefits),
V

, V V

V’

.:° Some amid cite aVJtiy 1966 opinion letter of an EEOC. Gen-
V V

V V

eral Counsel adopting the certyjeril approach of 29 C.F.R. f 8(30.116
V V

V : .

(ci) ‘rjj isolated ovhiion of a General Counsci does not.. have the .

V

same status is dttiSiVOflS or regu1atons isstttd by the lull Corn- V

V
V

mission, and indiec1 was cln’ecth’ tout c’aty to the prior Copimi.isian V

V
V

V

guidelines, still in effect in July 1.966, which listed, the Equal Pay
‘

V

V

Act regulatinns EEOC would follow as 29: C.F.R. $tSOO.I1P-800.163 V

(thereby specifically exeludin& 29 C.P.R. §%00.i]6(di). 8ee 29
V

V

C.F.R. V16O4.7(i). 30. Fed. Reg. 14928 (Det. 2.
]V965), discussed

V

V

at p. 62 Finally, the General Counsel opinion is no lnnger
.

V
V

published, and has not been cited or discussed. in any previous
V

V

case.
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Some arniçi have tried to conshuet a c1utng’ in EEI)C’iposition on retirement plans front an earlier Commissionregulation on (ho effect of the Benrnitt A]nembonnt, 29CSI?. 41604.7,30 Fe.1. Rig. 149S (Dee. 2, 1965). JIowibrer,in this early regulation, the Commission RpewficaUy do• clued to follow the Labor Department regulation set forth:.:.! : at 29 C.P.U. 4800.116(d) :•
‘

...
‘S:.

•. . . the Conunission till make applicable to equal paycomplaints filed ..under Title VU the relevazit interpre• . • tations of the Administrator, Wage and Hour Division,Department of Labor. These interpretations are foundin 29 Code of Federal Regulations, Part 800.119-800.163. [Emphasis added]

29 C.F.R. 0604.7(b). Since the Qommission never deferredto 29 C.F.R. t.SO0.116(d), its issuaiiee of a series of decisions and guidelines over the years, all disapproving sex-based lilies in retirement plans, whaterer the profferedrationale, surely demonstrates consistency, not a change• in position. The Commission elaborated and formalizedits position over the Tears; it did not change that position.
• • Thus, the Commission’s position on discriminatory retire-• mont plans reflects and builds upon EEOC’s early eondtntc• lion of the Act, and exhibits none of the inconsist€nciesthat shroud the Labor Department regulations. Deferenceis therefore due to EEOC’s infoimed judgment

In conclusion, the Bennett Amendnjent provides norefuge for the Water Department or its insurance industryamid. It. supplies no defense to discriminatory wage• policy explicitly based on “gender as such.” Of the two• conflicting Labor Department regulations jertinent to thiscase,. only 29 C.P.U. 4800.151 is entitled to deference; it
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alone’ conforms to the exjiress language and purpose uf the.Equal Pay Set. Finally. the: EEoC guidelines on 10.usionplans art’ fully enitkd to deference. Thoy embody a single. comprehensive, logically-consb4euf position anchored• solidly to the purpoA&of tifle Vu—that women should• not ho pigeonboThd ‘or hunped together because of theirnor should they be deprived “of protection for [themselves and] their families which men receive as a result oftheir employment.” Goldfurb, npra.

Sex-averaging arguments strikingly similar to thosepressed here were firmly rejected in last Term’s principalequal protection/gender classification decisions, Craig v.fioren, 429 U.S. 190 (1976), and CaUfano v. Goldfarb, 430U.s. 199 (1977). Those decisions may well be “a usefulstarting point in interpreting [Title VU].” General Electric Co. v. Qilbert, 429 U.S. 125, 133 (1976). Indeed, tothe extent Title VU calls for review more stringent thanthe Constitution requires, see Washington v. Davis, 426U.S. 229 (1976), the rulings in Craig and. GoUfarb shotidmake this an a fofliofl casa
In Craig v. Borez, the stabte at issue, prohibiting saleof beer to 12—21-year-old boys, was intended to foster trafficsafety; Just as death dates for most people are not predictable in advance, sa there was “no apparent way tosingle out persons likely to drink and drite.” 429 U.& at27 (Rebnquis J. dissenting). Therefore, O]dahoma usod
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The decision below accords iIth ibis Ceñrt’q principalequal protection/gender classification decisions.
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se:’ as a o:y. J3nud on sta titics itdieatin ung males
pcsn 1) ‘r lla g:ater d eunk driving hnz i boll; in. tern;s
o’ sl.iecr .un.ml)srS• .nnI m eri.ns of i:nird on a per.-tiriver
basis, 429 lJi. at 22G (R ehn ui st J. cbsscnti ugi . tic
S tate permttcd gIrls to pflr1J1fl50 beer at. an earlier aste
until boys.

TIle Court ackuowielgcd that the statitical disparities
in Cïag were “not trivtah” NonethE:’].css, g’ivcl.l tne

ci eva.tedlov ci ci scrutiny appropriate to sex-based Jif
fereil tials, the. Court held C)klahoma.’s statistical analyses
Ci1ardi1v can form the basis for employment of a gender
line as a classifying device.” 429 U.S. at 201.

CJalifan.o v. Gold farb further developed the point made in
Croig, that gender, i±e race, nmst not be used as a proxy
for some other chaiacteristic, attribute or condition. Gold
forb involved the Social $ecnritl’ Act’s resort to tiie gender
label “widow” as a surrogate. for “surviug dependent
spouse.” An unusually high correlation between gender
and the trait gender purported to represent was advanced
in Goldfaih. As Justice Rehuquist, in dissent, ealeniated,
the correlation was approximately 90 percent. 40 U.S.
at 228 n.7. The. 90 percent “fit” urged in Gc’idfarb was
rejected by the Court. as justification for use of a se>

Justice Rehnqnist’s dissenting o.p]nion justifles a pernusslve
appToaeh to se classification in the Croig settIng. lii substantial
part, on the ground that. only classifications distldL agiag women
l’equire, under the Court’s precedent, ce1evated se.rutin. 429
U.S. at. 219. Here, we have such a classification. r;hOUg1i most
women and men. live the some lengt.]i of time, i.e., the vast majority
of men and women horn the same year may be paired by death
age, see LA. supra, sex-averaging ieids a distinct advantage to
the inale pensioner and a distinct disadvantage to the female
lensiolter.



U

criteron. in utrast. tim ol siiieatou bci’e .irdsfl ta some
54 percent of the aliectod pooniation.

in suyi.i, the clns.i fication in eou.travers- is “based upon
nder as such,” aJnidia v. i [cUe, 417 US. 454, 496 n .20
(1971) : there is at. best a higli]v imperfect congruence be
tw(’eIl eender and the trait at issue: decisions “analyzing
and discussing” oa(tgorizaii.o;; by gender in an eqna
pro tcction. conte:ct east in grave doubt tite irraid of se:
avera.ing practccd iy. petitioner \Vater I)epartmen.tfi’
Given these factors, the Title VII. result should be. np.
parent: under the close, review Congress commanded.
the Wate.r Department’s po1ie. ranging men and women
in two separate lines must fail.

52 p General Electric Ce, v. Gilbert, 429 U.S. 125, 123 (19.76).
Amici TIAA-CREP (Brief at 18) misread.. this Court’s 1971-

1977 precedent. In none of the cases TL-A.CREf cite did the
Court assert the absence of ‘anv basis in fact” for the classifica
tion. On the contrary, the proposition in Rccd v. Erect, 404 U.S.
71 (1971), that men have more business eperieuce than women,
had ample empirical support. in Froitiero, 411 U.S 677 (1973),
Wiesenfe.lci, 420 U.S. 636 (1975), and Go.lclfarb, 420 U.S. 199
(1977), statistics tendered by the Government fully docamentecl
men’s ii on-dependency tnd. their labor-market orientation. And
it is ludicrous to suggest that this Court relied upon any potential
for individualized testin of beer drinking capacity hi reaching its
decision in Craig v. Bôrci, 429 U.S. 190 (1976).
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Conzrniional autbotisy under SecliolL 5 of th Loin’tccnth Anacudmeui anti the Cornnwrce Clause plainlysupports application of Title VIPti ban on bt classificaUu to the ease at bsr.

Petitioxiers’ constititioual argument (Brief at 37-46) areframed in utter disregard of the legislative history• of the1972 amendments to Title VU, and this Court’s relevantprecedent. in extending the coverage of Title Vii, Congress asserted its authority under .both the Cqmuierce.Clause and Section 5 of the Fourteenth Amndment See1e.g., S. Rep. No. 92415, 92d Cong., 1st Sass. 11 (1971).Congressional intent wal expressed esplicffly: the amendments bringing governments, government agenees andpo]itical subdivisions within Title VU were designed to•afford to public employees “the same benefits and protections in equal employment as the employees in the rivatesector of the economy.” S. Rep. No. 92415, 92d Cong.,1st Sesp. 9 (1971).

Beyond question, the post-Civil War amàndments eiilarge.the powers of Congress, Fitspatdck v. Bitter, 427 U.S. 415,454 (1976), rnako Congress, not the judiciary, the chiefguardian of protected rights, Es parts Virgztna, 100 U.S.339, 345 (1879), and permit legislation independenf of ajudicial finding that official action denies equal protectionof the laws. Compare oufli Carolina v. Kotaenbaclr, 383U.S. 301, 333-34, 337 (1966), vAth Lassiter v. KortlihamptunCounty Bd. of Elections, 360 U.S. 45 (1959). It is for Congress to decide what legislation is necessary and properin the exercise of its powers under either the Commerce
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Clause or Sectioxi 5 of the Fourieouth Amendment, and
• the ongrussidntil’ehoice of approptiale menus jar exercis

ing those putt-en—so bAg as flu’ selected means are not
elsewhere prohibited by the. Cousfitutiou—shbuld not be
overturned by the judiciary. JIcCislloch v. Maryland, 4
Wheat 316, 421 (1,clB); Kateenbath v. Morgan, 384 U.S.
641, 650 (1966). “Attributes of [state) sovereignty’ in-•
sulated from federal. interfe1.en undet Oils Court’s deci
sion in Eatlonal Leagun of Citks Userth .426 U.S. 833
(1976), surely do not include the prerogative to diacrhninate
on th basis of set See, e.g., Uscry v. Allegheny . County
ThatiMian District, 544 F.2d 148 (3d .Oir. 1976), cert.
denied, 430 U.S. 946 (1977); Usery Bettemlorf Co;a
nt&ty Bdiooi District, 423 F. Supp? 637 (SD. Iowa 1976).
See genetally Calhoun, The Thirteenth• and Fourteenth
Amendments: Constitutional Authority for Federal Legis
lation Against Private Discrimination, 61 Mm6 L. Rev.
313 (1977). • • .1
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For the easois stated above, the d sien of the Fti V

States oarL or Ainals for u Ninth Ciierit should ho
aflirmVed.
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ORDER

Defendant having filed a motion for summarj judgment
and it appearing to the court that plaintiffs contend that
their proofs will deilionstrate that the defetdant’s use of
mortality tables t& administer its retirement program af
fords women lower benefits than men and, therefore, is
discriminatory and violative of TftI& VU of the :1964 Chit
Rights Act; and it further appearing thafplaintiffs assert
that appropiiate statistical data will demonstrate that ivhile
generafly women may die later than ma, worldng.women
do. not iave greater longevity than working meii and further
that although th average non-working woman may live
longer, most women and men Jire the same length of time;
and it further appearing that plaintiffs also seek to dan
onstrate that defendant may use other non-discriminato
life expectancy predictors in the adminitrailon of its re-.
tirement program, namely, health, smoking or other corn-
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mon iaracterities; and it furt1tr app ring that plabitiis
herein are en tithci t develop th- factual is;ues in supportof thea. theury of d u.nninatorv effect precludiig diS1)Oi-tion on sinnmary judgment ; ani it further appearing n
the court that neither. the BeniieH Atnendmcnt y
Electric Co. . Gilbert, 429 U.S. 125 (1976) rccCuires disposItion ot the factuat is-sues on summary judgment

Accordingly JT IS ORflEiEI) that defendait’s motion for
suiruar judgment be and th same. hereby is denied.

Dated: September 2i 1977

/s/ Ronerr E. DnMscio
Robert E. Deliascio
United Stales District Judge
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