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This is an excerpt from the new book by Irin Carmon and Shana Knizhnik,
“Notorious RBG: The Life and Times of Ruth Bader Ginsburg.” In this excerpt,
the authors begin their account with Struck, a case that challenged the then-
existing U.S. military policy of forcing pregnant female service members to make
the following choice: either have an abortion or quit your job. This case was
granted cert, but was dismissed as moot in 1972 when the military voluntarily
changed its policy in response to litigation. As Carmon and Knizhnik explain, after
Struck, Ruth Bader Ginsburg (“RBG”) continued to push for equal treatment
regardless of a person’s sex or pregnancy.

DO THE DEED, PAY THE PRICE

Six weeks after the Struck case' hit a wall, the Supreme Court handed down its
twin decisions in Roe’ and Doe.’ Seven justices declared that the constitutional
right to privacy “is broad enough to encompass a woman’s decision whether or not
to terminate her pregnancy,” and struck down all fifty states’ abortion laws. In the
years that followed, RBG made no bones about her dislike of Justice Harry
Blackmun’s opinion in the case. “It’s not about the woman alone,” she remarked
disdainfully.” “It’s the woman in consultation with her doctor. So the view you get
is the tall doctor and the little woman who needs him.”® Worse, the very sweep of
the opinion violated RBG’s go-slow policy, which she believed was the only way
to change minds.
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The Supreme Court had chosen a path that led it away from where RBG had
been hoping to coax the justices, and there seemed to be no turning back. If
abortion was a private choice, would public insurance have to pay for it like any
other medical procedure? No, said the Supreme Court seven years after Roe, when
it upheld a ban on federal funding for abortion.” The burden of “privacy” fell on
poor women’s shoulders. What if a woman wanted to stay pregnant, like Struck?
Was her right to continue working free from discrimination protected by the right
to privacy? That answer came even sooner.

Employers had long refused to hire or promote women because they might get
pregnant, forced them to take unpaid leave if they did get pregnant, and then
refused to give women their jobs back when they were ready to return to work.
Such treatment, RBG argued, made assumptions about women’s God-given roles
just like the laws struck down in Reed and Frontiero did. They were “grounded on
stereotypes concerning women’s physical limitations and ‘proper place’ in
society,”® RBG wrote in an amicus brief in one of a string of pregnancy-related
cases before the Supreme Court in the seventies. “These employer policies,” RBG
wrote, had nothing to do with “the ‘nature’ of women or the realities of
pregnancy.”

That many of these women needed to work when pregnant and parenting
didn’t seem to register. “The notion is that when the woman gets pregnant, she’s
going to stay home and take care of her baby, everything’s wonderful, and she’s
going to have a husband to support her,”'® RBG said in 1977. “Well, the kinds of
plaintiffs that came up in these cases were women who had no husbands. They
were the sole support of themselves and the child to come.”'' No matter their
income, pregnant women were assumed to have taken themselves out of public
life.

RBG also understood that how pregnant women were treated had to do with
sex. Only a woman’s body showed proof of having sex, and only women were
punished for having it. She wrote to advise the lawyer of a pregnant servicewoman
who had gotten a general discharge instead of an honorable one. “Surely the less
than honorable aspect is not ‘getting pregnant’ but the conduct,”'> RBG wrote. “As
for that, it takes two, and no man (or no woman, probably) is discharged for having
sexual relations.”"
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The Supreme Court stubbornly refused to listen to any of this. Excluding
pregnancy from a disability plan wasn’t necessarily discriminating against women,
the justices claimed in 1974 with Geduldig v. Aiello,"* because not all women are
pregnant, even though all pregnant people are women. In another case, female
employees sued General Electric,”” a company that had once made all women quit
upon marrying, for excluding pregnancy coverage on its employee plan. GE’s
lawyer told the Supreme Court with a straight face that, after all, women didn’t
have to be pregnant. If they wanted to work, GE’s attorney suggested, women now
had legal access to what he called “an in-and-out noon-hour treatment.”'® He
meant abortion.

Astonishingly, on December 7, 1976, a majority of the Supreme Court agreed.
Rehnquist wrote for the majority that pregnancy was special, because unlike race
or gender itself, it was often “voluntarily undertaken and desired.”'’” The message
was clear: Once you did the deed, you had to pay the price—that is, if you were a
woman. Justices William Brennan and Thurgood Marshall protested in their
dissent that GE hadn’t left out any “so-called ‘voluntary’ disabilities including
sport injuries, attempted suicides, venereal disease, disabilities incurred in the
commission of a crime or during a fight, and elective cosmetic surgery.”'®

Within a day of the General Electric decision, RBG called a meeting to map
out a Plan B to protect pregnant workers from discrimination. “She was very much
a leader of the coalition,”" says fellow feminist lawyer Judith Lichtman. “It only
took two years to overturn a really stinky—can I say ‘shitty’?—decision,””® she
added. In October 1978, Congress passed the Pregnancy Discrimination Act,”'
which made clear that employers would be discriminating against women if they
didn’t treat pregnant workers like other temporarily disabled workers.

Some feminists wanted pregnancy to be recognized as essentially different
from “sports injuries” or “elective cosmetic surgery.” But RBG was adamant that
treating pregnancy as special would backfire. She hoped gender-neutral policies
would make it harder for employers to single women out for discrimination. Her
experience and clients had convinced her that anything that looked like a favor to
women would be used against them.
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