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INTRODUCTION

In 1972 the United States Supreme Court invalidated existing state death
penalty statutes in Furman v. Georgia.' Although Furman reflected the tem-
perament of a highly divided court, with each of the nine justices writing his

' Associate Professor, Institute of Criminal Justice and Criminology, University of
Maryland.

** Assistant Professor, Department of Criminal Justice, Temple University.
1. 408 U.S. 238 (1972).
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own opinion, two positions within the plurality can be identified. Justices
Marshall and Brennan adopted a per se position that capital punishment in
any form was now offensive to the eighth and fourteenth amendments of the
Constitution.2 In addition to finding that capital sentencing patterns reflected
both the arbitrary and discriminatory infliction of the death penalty, both jus-
tices also examined objective indicia which suggested that contemporary
moral standards no longer tolerated death as an acceptable state sanction. a A
second position of the Court's plurality can be found in the opinions of Jus-
tices Douglas, White, and Stewart.' Rejecting a per se position, these three
justices noted that existing capital punishment statutes were constitutionally
infirm in theirform.5 The statutes provided capital sentencers with unbridled
discretion, producing capital sentencing patterns that could only be described
as "wanton" or "freakish." 6 Although it is not at all clear if there is a Furman
holding,7 it is clear that if nothing else, Furman condemned the arbitrary and
capricious infliction of the death penalty, such that "there is no meaningful
basis for distinguishing the few cases in which it is imposed from the many
cases in which it is not." s

In response to Furman, state legislators drafted new death penalty stat-

2. Justice Marshall's per se objection was based in large part on his understanding of social
science data indicating that capital punishment had been disproportionately imposed on the
poor and on minorities. Id. at 364-66 (Marshall, J., concurring). It was not so much the sys-
tematic infliction of the death penalty that troubled Justice Brennan as its capriciousness. He
noted that existing schemes are "little more than a lottery system." Id. at 293 (Brennan, J.,
concurring).

3. Justice Brennan argued that "the progressive decline in and current rarity of the inflic-
tion of death demonstrates that our society seriously questions the appropriateness of this pun-
ishment today." Id. at 299 (Brennan, J., concurring). Similarly, Justice Marshall felt that
capital punishment is "morally unacceptable to the people of the United States at this time in
their history." Id. at 360 (Marshall, J., concurring).

4. Id. at 240-57 (Douglas, J., concurring); id. at 306-10 (Stewart, J., concurring); id. at
310-14 (White, J., concurring).

5. Justice Douglas argued that death penalty statutes at that time allowed the unbridled
exercise of discretion such that they were "pregnant with discrimination." Id. at 257 (Douglas,
J., concurring). To Justice Stewart, the capital punishment statutes were constitutionally infirm
because they were capriciously imposed. He stated, "death sentences are cruel and unusual in
the same way that being struck by lightening is cruel and unusual." Id. at 309 (Stewart, J.,
concurring). Finally, Justice White objected both to the infrequency of death sentences relative
to death eligible cases, and to the irrationality of the selection process in that "there is no
meaningfil basis for distinguishing the few cases in which it is imposed from the many cases in
which it is not." Id. at 313 (White, J., concurring).

6. Id. at 248 (Douglas, J., concurring); id. at 309-10 (Stewart, J., concurring); id. at 313-14
(White, J., concurring).

7. In his review of the Supreme Court's analysis in death penalty cases, Weisberg noted
that "the historical uncertainty over Furman is not so much about how to interpret the deci-
sion, but about whether there really ever was such a thing as a Furman decision at all .... The
problem, of course, is that there are nine separate opinions in Furman. It is not so much a case
as a badly orchestrated opera, with nine characters taking turns to offer their own arias." Weis-
berg, Deregulating Death, 1983 SuP. CT. REv. 305, 314-15 (1984).

8. Furman, 408 U.S. at 248-49 (Douglas, J., concurring); id. at 293-95 (Brennan, J., con-
curring); id. at 309-10 (Stewart, J., concurring); id. at 312-13 (White, J., concurring); id. at 364-
68 (Marshall, J., concurring).
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utes which attempted to restrict the discretion available to capital juries.
These attempts to reform the administration of the death penalty took two
general forms: guided discretion and mandatory statutes. Guided discretion
statutes attempted to control sentencer discretion through the provision of
enumerated aggravating and/or mitigating circumstances. These circum-
stances were intended to focus the sentencers' attention on relatively objective
characteristics of the offense and offender upon which sentences could be
based, thereby rendering death sentences more uniform. Mandatory statutes,
on the other hand, attempted to eliminate most discretion by modifying the
substantive criminal law of murder, making the imposition of capital punish-
ment mandatory upon a defendant's conviction of a newly defined category of
capital murder.

Soon after Furman, the Supreme Court had the opportunity to review the
acceptability of both guided discretion and mandatory capital sentencing stat-
utes. In Gregg v. Georgia,9 Proffitt v. Florida,1° and Jurek v. Texas,1 the
Court upheld guided discretion statutes, while in Woodson v. North Carolina 12

and Roberts v. Louisiana,3 it struck down mandatory schemes. In the Gregg
decision, Justice Stewart, joined by Justices Powell and Stevens, held that the
Georgia scheme of providing capital sentencers with enumerated aggravating
circumstances adequately directed the attention of the jury to relevant sen-
tencing criteria. 4 Furthermore, consistency in capital sentencing would be
enhanced under the Georgia scheme by the "important additional safeguard"
of appellate review by the Georgia Supreme Court.15 The statute specifically
required the state supreme court to review each death sentence to determine:
(1) whether the evidence supports the jury's finding of an aggravating circum-
stance, (2) whether the sentence was the product of passion, prejudice, or any
other arbitrary factor, and (3) whether the sentence imposed is excessive com-
pared with the sentence imposed in similar cases.16

A similar position can be found in Justice White's Gregg opinion, joined
by Chief Justice Burger and Justice Rehnquist."7 White expected that the

9. 428 U.S. 153 (1976).
10. 428 U.S. 242 (1976).
11. 428 U.S. 262 (1976).
12. 428 U.S. 280 (1976).
13. 428 U.S. 325 (1976).
14. 428 U.S. at 196-98 (plurality opinion).
15. Id. at 198.
16. The court is directed to consider "the punishment as well as any errors enumer-

ated by way of appeal," and to determine:
"(1) Whether the sentence of death was imposed under the influence of passion,

prejudice, or any other arbitrary factor, and
"(2) Whether, in cases other than treason or aircraft hijacking, the evidence sup-

ports the jury's or judge's finding of a statutory aggravating circumstance as enumer-
ated in section 27-2534.1(b), and

"(3) Whether the sentence of death is excessive or disproportionate to the penalty
imposed in similar cases, considering both the crime and the defendant."

428 U.S. at 166-67 (plurality opinion).
17. Id. at 207-26 (White, J., concurring).
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Georgia statute's provision of aggravating circumstances would guide the dis-
cretion of the jury so that "it can no longer be said that the penalty is being
imposed wantonly and freakishly."'" Such a statute, he believed, "would es-
cape the infirmities which invalidated [Georgia's] previous system under
Furman."19 Justice White did not, however, consider the provision of aggra-
vating factors in the Georgia statute to be sufficient. He noted that such a
system for guiding juries "might, but also might not, turn out in practice to
result in death sentences being imposed with reasonable consistency." 2 As
was true for Justice Stewart, the corrective to an aberrant jury for Justice
White would be the review power of the Georgia Supreme Court, which had
"the task of deciding whether in fact the death penalty was being administered
for any given class of crime in a discriminatory, standardless, or arbitrary
fashion."

2'

Both plurality opinions in Gregg, then, predicted that greater uniformity
in capital sentencing would be achieved by a statutory scheme that provided
capital sentencers with standards for making the decision whether to impose a
life or death sentence and independent appellate review of that decision by a
court with statewide jurisdiction. A similar position was taken in Proffitt and
Jurek.22

In invalidating mandatory death penalty schemes in Woodson and Rob-

18. Id. at 222.
19. Id.
20. Id.
21. Id. at 223 (emphasis in original).
22. While Gregg, Proffitt, and Jurek suggested that comparative sentence review was an

important element of a constitutionally valid capital sentencing scheme, what was unclear was
whether the constitution required comparative sentence review by a state appellate court. Un-
like the Georgia statute at issue in Gregg, the capital sentencing scheme in Proffitt did not
specify the precise form that automatic review of death sentences would take, although the
Proffitt plurality assumed that Florida's appellate review would function in the same manner as
did Georgia's. See 428 U.S. at 251 (plurality opinion) (quoting State v. Dixon, 283 So. 2d 1, 10
(Fla. 1973), cert. denied sub nom, Hunter v. Florida, 416 U.S. 943 (1974)). Likewise, while the
Texas statute in Jurek did not explicitly provide for proportionality review, the plurality may
have presumed that it would be provided in practice. See 428 U.S. at 276 (plurality opinion).
As Goodpaster has pointed out, however, the Court in Jurek may have understood instead that
Texas law provided for no form of appellate review of death sentences and found this to be
constitutionally acceptable, because the definition of capital murder in the statute was suffi-
ciently narrow to satisfy the requirements of Furman without appellate review. See Good-
paster, Judicial Review of Death Sentences, 74 J. CRIM. L. & CRIMINOLOGY 786, 793 (1983).

In later cases, the Court continued to hint that comparative sentence review might be a
necessary element in any constitutionally valid capital punishment scheme. See, e.g., Zant v.
Stephens, 462 U.S. 862, 890 (1983) (Georgia's use of aggravating circumstances which left juries
with considerable discretion in deciding whether to impose the death penalty was valid, in part,
because "the mandatory appellate review of each death sentence by the Georgia Supreme
Court" will "avoid arbitrariness" and "assure proportionality"). Cf Solem v. Helm, 463 U.S.
277, 290 (1983) (comparative sentence review might be required in some non-capital cases).

Despite these prior holdings, in Pulley v. Harris, 465 U.S. 37, 45 (1984), the Court held
that comparative sentence review is not a constitutional requirement for all capital sentencing
schemes. Instead, the Court held that constitutionally valid capital punishment statutes need
only provide some rational mechanism to narrow the pool of capital eligible cases. The Califor-
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erts, a plurality of the Court (Justices Stewart, Powell, and Stevens) observed
that even under mandatory capital punishment statutes sentencers continued
to possess considerable discretion, because they could avoid imposing a death
sentence by refusing to convict defendants of capital crimes.' The prospect of
"jury nullification" caused by the failure of mandatory statutes to guide the
discretion of the jury was exacerbated by a further defect: "there is no mean-
ingftul appellate review of the jury's decision."'24

Not only did the mandatory statutes of North Carolina and Louisiana fail
to provide an adequate remedy for the central infirmity of Furman, the unbri-
dled discretion of juries, they contained a new defect. By failing to allow juries
to consider the unique features of each offense and offender, mandatory stat-
utes permitted the failure to treat human beings with the dignity they deserve.

If Gregg, Proffitt, and Jurek make clear the importance of consistent, pro-
portionate application of capital sentences, across similar cases, then Woodson
and Roberts make the appeal that capital sentences also must be proportionate
in an individual sense. Absolute proportionality, which the Woodson plurality
made clear is a "separate deficiency" from comparative proportionality,2 re-
quires capital sentences that are proportionate to the individual's own culpabil-
ity. While Gregg requires that capital sentencing be relatively proportionate,
then, Woodson requires that they also be absolutely proportionate.26

Determining whether a death sentence is absolutely proportionate can be-
gin with the eighth amendment's prohibition against cruel and unusual pun-

nia statute at issue in Pulley met this standard by requiring an affirmative finding of a statutory
aggravating circumstance before the death penalty could be imposed. Id. at 50.

But while comparative sentence review is not constitutionally required after Pulley, it may
nonetheless be required by state law, as in Gregg. See 428 U.S. at 198 (plurality opinion); id. at
212 (White, J., concurring). This Article examines comparative sentence review in South Caro-
lina, as required by a statute, see S.C. CODE ANN. § 16-3-25(C)(3) (Law. Co-op. 1985), which is
virtually identical to the Georgia statute at issue in Gregg. See GA. CODE ANN. § 17-10-
35(c)(3) (1982); see also Gregg, 428 U.S. at 167 (plurality opinion). Thus, although "propor-
tionality review is constitutionally superfluous, it is nevertheless mandated by Sec. 16-3-
25(C)(3) of the Code." State v. Koon, 285 S.C 1, 3-4, 328 S.E.2d 625, 626, cert denied, 471
U.S. 1036 (1985).

23. The Woodson plurality was concerned with granting unguided discretion to North
Carolina juries because of the effect it would have in frustrating the evenhanded imposition of
death sentences: "North Carolina's mandatory death penalty statute provides no standards to
guide the jury in its inevitable exercise of the power to determine which first-degree murderers
shall live and which shall die. And there is no way under the North Carolina law for the
judiciary to check arbitrary and capricious exercise of that power through a review of death
sentences." 428 U.S. at 303 (plurality opinion).

The Court in Roberts noted that the procedure adopted by Louisiana not only lacked stan-
dards to guide jury discretion, but it allowed jurors to disregard their oaths and choose a verdict
for a lesser offense whenever they felt the death penalty was inappropriate. 428 U.S. at 334-36
(plurality opinion).

24. Roberts, 428 U.S. at 335-36 (plurality opinion).
25. Id. at 302 (plurality opinion).
26. The distinction made here between relative and absolute proportionality parallels the

difference between comparative and absolute proportionality discussed by Radin in her discus-
sion of the two forms of Kantian retributivism. See Radin, Proportionality, SubjectivitV; and
Tragedy, 18 U.C. DAvis L. REv. 1165 (1985).
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ishment. Since the definition of exactly what constitutes "cruel and unusual"
is not fixed in time, but evolves with changing standards and moral beliefs, a
measure of contemporary standards of morality and decency must be em-
ployed.27 The Supreme Court has established that jury behavior plays a criti-
cal role in defining such contemporary standards, and that capital juries in
particular "maintain a link between contemporary community values and the
penal system - a link without which the determination of punishment could
hardly reflect 'the evolving standards of decency that mark the progress of a
maturing society.' "28 A plurality of the Court in Gregg likewise emphasized
that the "jury... is a significant and reliable objective index of contemporary
values because it is so directly involved in [administering the death
penalty]." 29

Just as appellate review has an important role to play in ensuring the
consistency of capital sentences, it is also a central element in guaranteeing
that they are proportionate to the individual's own culpability, given the na-
ture both of the offense and offender. Inasmuch as juries are, according to the
Court, the voices of prevailing standards of morality, courts reviewing the ab-
solute proportionality of a death sentence in a given case can examine whether
such a sentence reflects societal moral sentiments. The Gregg plurality
stressed the importance of using appellate review to examine the degree of
correspondence between the moral sentiments of a community and the penalty
imposed for a particular class of homicide: "If a time comes when juries gen-
erally do not impose the death sentence in a certain kind of murder case, the
appellate review procedures assure that no defendant convicted under such
circumstances will suffer a penalty of death."30

Thus, if juries have regularly imposed a sentence of death for a particular

27. In Furman, a majority of the Court adopted the position that the meaning of the
"cruel and unusual" punishment clause is not fixed in time-restricted to penal abuses at the
time the eighth amendment was framed. The meaning of "cruel and unusual" is derived from
prevailing standards of morality and acceptable punishment. See 408 U.S. at 242 (Douglas, J.,
concurring); id. at 263 (Brennan, J., concurring); id. at 329 (Marshall, J., concurring); id. at
382-83 (Burger, C.J., dissenting). A plurality of justices in several subsequent death penalty
cases have adopted Chief Justice Warren's description that the eighth amendment "must draw
its meaning from the evolving standards of decency that mark the progress of a maturing soci-
ety." Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion). A plurality in Woodson, for
example, concluded that "[lt is now well established that the Eighth Amendment draws much
of its meaning from 'the evolving standards of decency that mark the progress of a maturing
society.'" 428 U.S. at 301 (plurality opinion) (quoting Trop, 356 U.S. at 101 (plurality opin-
ion)); see also Gregg, 428 U.S. at 173 (plurality opinion); Coker v. Georgia, 433 U.S. 584, 596
(1977) (plurality opinion).

28. Witherspoon v. Illinois, 391 U.S. 510, 519 n.15 (1968) (quoting Trop, 356 U.S. at 101
(plurality opinion)).

29. Gregg, 428 U.S. at 181 (plurality opinion); see also Goodpaster, supra note 22, at 798.
30. Gregg, 428 U.S. at 206 (plurality opinion). Likewise, in Coker v. Georgia, the Court

observed that "it is... important to look to the sentencing decisions that juries have made in
the course of assessing whether capital punishment is an appropriate penalty for the crime being
tried." 433 U.S. at 596 (plurality opinion); see also Enmund v. Florida, 458 U.S. 782, 794
(1981) (juries' sentencing decisions indicate society's rejection of the death penalty for accom-
plice liability in felony murders).
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type of offense, its imposition in a specific case may not be disproportionate,
either relatively or absolutely. When, however, juries generally fail to sen-
tence defendants charged with particular crimes to death - that is, when a
life sentence no longer represents the isolated granting of mercy but is the
usual sentence for such offenses - the imposition of the death penalty in a
similar case is arguably both relatively and absolutely disproportionate and
therefore excessive. As Dix noted in his study of Florida, Georgia, and Texas,
appellate review can be an effective method of determining whether a given
sentence of death is morally appropriate or proportionate to a given case:
"Such a review implicitly includes an evaluation of whether reasonable per-
sons would regard the death sentence as disproportionate to the offender's
culpability, given the nature of the crime committed, the circumstances of its
commission, and possible influences upon the defendant. '31

In its 1976 cases, then, the Supreme Court set forth two principles to
which capital sentencing schemes are required to adhere in order to pass con-
stitutional scrutiny. Gregg, Proffitt, and Jurek stand for the principle that cap-
ital sentencing must be uniform and consistent. Statutes that lacked
guidelines for the imposition of the death penalty, as in Furman, were infirm
because they produced inconsistent, arbitrary sentences. Woodson and Rob-
erts require that death sentences be proportionate to the individual's own cul-
pability. Mandatory statutes which attempted to provide absolute uniformity
were infirm because they failed to allow the jury to determine the appropriate-
ness of the penalty for the unique case at hand.

Absolute and relative proportionality need not be mutually exclusive
principles, as some have argued.32 Capital sentences can be both relatively
and absolutely proportionate, and extensive appellate review of capital
sentences can be an appropriate method for determining the extent to which
these two principles of capital sentencing are being applied in any state
scheme.

This Article examines death sentences in one southern state, South Caro-
lina, during the period from 1979 to 1987, to determine whether they are com-
paratively excessive. Section I will present the methodology used in analyzing
comparative sentence review. Section II then will apply three different meth-
ods of identifying comparatively excessive death sentences to South Carolina
homicide data. Finally, Section III will analyze the form of proportionality
review actually conducted by the South Carolina Supreme Court. A signifi-
cant discrepancy between the results of the empirical search for comparatively
excessive death sentences and the comparative death sentence review per-
formed by the South Carolina Supreme Court is found. We conclude that
both the theory and practice of comparative sentence review conducted by the

31. Dix, Appellate Review of the Decision to Impose Death, 68 GEo. LJ. 97, 107 (1979).
32. See Radin, Cruel Punishment and Respect for Persons: Super Due Process for Death, 53

S. CAL. L. REv. 1143, 1148-55 (1980).
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South Carolina court are inadequate for identifying comparatively excessive
death sentences.

I.
METHODOLOGY FOR COMPARATIVE SENTENCE REVIEW

A sentence of death can be disproportionate in two different but related
ways: (1) when it is more severe than the punishment imposed upon similarly
culpable offenders, and (2) when it is more severe than that deserved by the
culpability of the individual and the severity of the offense.33 For relative pro-
portionality review a sentence of death is compared with other sentences im-
posed on other defendants. For absolute proportionality review the death
sentence is compared with the egregiousness of the offense and moral oppro-
brium of the offender. 3' These two types of comparative death sentence re-
view are related, but conceptually different. Both are inextricably linked to
the consistent and uniform imposition of the death penalty for a given class of
offenses.

Instances of relatively disproportionate death sentences would be gener-
ally easy to identify. One could determine the frequency of life and death
sentences within a pool of cases comparable to the one being reviewed. If
almost all similarly situated defendants receive a death sentence, then the im-
position of a death sentence in the case at hand could not reasonably be argued
to be relatively disproportionate. Instances of absolutely excessive death
sentences may, at first blush, appear more difficult to detect. How does one
determine if a death sentence imposed in a given instance is "undeserved" in
any moral sense? If based solely upon the ideology of reviewing judges, abso-
lute proportionality review runs the risk of slipping into moral relativism.
Since penal sentences are, among other things, designed to reflect the moral
outrage among the citizenry, it may be desirable to link the determination of a
deserved sentence to the prevailing standards of morality within the commu-
nity.35 Although various indicators could be employed (public opinion polls,
legislative enactments), courts have traditionally relied upon jury behavior as
a symbolic expression of community sentiment. 36 If, for example, juries regu-
larly sentence to death defendants who during the course of a kidnapping rape
and kill their victim, then it can be said that there is a degree of consensus in
the community that this is the sort of offense that is deserving of the death
penalty. The determination that both relatively and absolutely disproportion-
ate death sentences are being imposed, then, can be made by examining sen-
tencing patterns within the relevant jurisdiction.

The questions to be addressed are, therefore, mostly empirical ones. If
the determination of relative and absolute proportionality requires a review of

33. See supra note 26 and accompanying text.
34. Id.
35. See supra note 27 and accompanying text.
36. See supra notes 28-31 and accompanying text.
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sentencing patterns within categories of similar cases, one must first define the
pool of comparable cases. Then it must be determined how frequently a death
sentence must be applied before death is said to be the "regular penalty" for a
particular offense. In examining capital sentencing patterns in South Caro-
lina, one cannot rely on statutory guidance. The authorizing legislation
merely requires that the state supreme court determine "[w]hether the sen-
tence of death is excessive or disproportionate to the penalty imposed in simi-
lar cases, considering both the crime and the defendant; ' 37 however, the
statute does not disclose or even suggest what makes one case "similar" to
another. Nor does the statute specify which circumstances of a crime or de-
fendant should be considered in determining comparability.

The analysis here begins by reviewing three methods of estimating case
comparability which have been suggested and employed in previous research.

A Three Methods of Conducting an Empirically-Based Comparative Review
of Death Sentences

In their work on capital sentencing, David Baldus and his colleagues have
identified three different approaches to comparative review: a reasonableness,
a precedent seeking, and a frequency approach.38 In the reasonableness ap-
proach, a subjective assessment is made by the reviewing court as to whether
the defendant in the case at hand deserves the death penalty considering both
the offender's characteristics and the nature of the crime.3 9 This method of
comparative case review involves little more (presumably) than a weighing of
the aggravating and mitigating circumstances, both statutory and non-statu-
tory, and a subjective assessment as to whether or not this is the type of mur-
derer who deserves a sentence of death." The criteria which determine the
appropriateness of the sentence in the reasonableness approach are all internal
and are found in the moral sentiments of the members of the reviewing court.
The reviewing court, without reference to external factors, employs its own
values and moral principles about deserved punishment and reasonable retri-
bution in determining whether a given sentence of death is excessive."1 A
comparatively excessive death sentence in either of its two meanings (relative
or absolute) is one that transcends the moral egregiousness of the killing as
assessed by the current members of the reviewing court.

The precedent seeking approach is similar to the reasonableness model in
one important regard. It too involves an assessment of the overall egregious-

37. S.C. CODE ANN. § 16-3-25(C(3) (Law. Co-op. 1985).
38. Baldus, Pulaski & Woodworth, Comparative Review of Death Sentences: An Empirical

Study of the Georgia Experience, 74 J. CRIM. L. & CRIMINOLOGY 661, 668-71 (1983) [hereinaf-
ter Comparative Review of Death Sentences]; see also Baldus, Pulaski, Woodworth, & Kyle,
Identifying Comparatively Excessive Sentences of Death: A Quantitative Approach, 33 STAN. L
REv. 1 (1980).

39. Comparative Review of Death Sentences, supra note 38, at 668.
40. Id.
41. Id.
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ness of the case being reviewed based upon characteristics of the offense and
offender and a subjective determination that a particular offense is morally
deserving of a death sentence.42 In contrast to a strict reasonableness ap-
proach, however, a reviewing court applying the precedent seeking approach
justifies the imposition of the death penalty by comparing the case at hand
with comparable cases." If the reviewing court determines in its moral evalu-
ation that an offense is not deserving of the death penalty, then the court will
cite arguably comparable cases which resulted in a penalty other than death.44

Unless a systematic evaluation of previous cases is conducted, however, the
cases cited as comparable are limited to those appealed cases that the court is
familiar with or those that can be easily recalled.45

We can identify two different variants in the precedent seeking approach,
depending on the method by which other cases are selected and cited as com-
parable. In one variant, cases are adjudged comparable by the reviewing court
if they involve both a set of similar specific facts and a similar penalty. Using
this precedent seeking-fact specific method, a case being reviewed which, for
example, involves the armed robbery-murder of a lone victim by more than
one offender, will include as comparable cases only other armed robbery-mur-
der cases that the court finds (recalls) which include the same set of underly-
ing circumstances and which resulted in an identical penalty. In the second
variant, the precedent seeking-overall aggravation method, cases are consid-
ered by the court to be comparable if they resulted in the same penalty and
involve a similar level of overall harm or seriousness, considering both the
offense and offender, even though they may involve quite different specific fea-
tures. For example, the armed robbery-murder discussed above might be
compared with a kidnapping-murder or a burglary-murder involving lone fe-
male victims if the reviewing court determined that they were comparably
egregious to the case being reviewed.

The frequency approach to determining comparatively excessive death
sentences is fundamentally different from either the reasonableness or prece-
dent seeking approach. The frequency approach involves an externally ori-
ented, empirically-based estimation of case comparability involving three

42. Id.
43. Id.
44. Id.
45. Georgia's system of appellate review offers an interesting case study of this point. The

Georgia statute does not explicitly limit the pool of comparable cases only to appealed life or
death sentence cases. See GA. CODE ANN. § 17-10-35(c)(3) (1982). In fact, in commenting on
the scope of proportionality review under Georgia law, the plurality in Gregg noted that the
Georgia court has the authority to consider "nonappealed capital convictions where a life sen-
tence is imposed and cases involving homicides where a capital conviction is not obtained."
Gregg, 428 U.S. at 205 n.56 (plurality opinion). In practice, however, the scope of comparative
review under Georgia law is quite restricted, generally excluding life sentence cases. In their
empirical analysis of appellate review in Georgia, Baldus and his colleagues reported that "for
eighty-eight percent of these cases, (60/68), every case cited as similar in the court's appendices
was a death sentence case." Comparative Review of Death Sentences, supra note 38, at 711.
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steps.' First, the reviewing court determines the characteristics of the larger
population of cases from which the smaller sub-group of similar cases will be
drawn. This larger universe could consist of a broad category of cases (e.g.,
all homicides committed in the jurisdiction during a period of time) or a more
restricted group (e.g., homicides resulting in an arrest and conviction). A still
more restricted group could be chosen (eg., homicide convictions resulting in
an appeal of sentence, or homicides that eventually result in an affirmed death
sentence). Theoretically, any of these could be construed as the first-level
group of cases from which those most similar to the case being reviewed will
be selected. As we will discover later, the definition of this first group of cases
will provide a critical limitation in a later court's ability to identify compara-
tively excessive death sentences. The second step in the frequency approach is
the selection of the sub-group of cases deemed most comparable to the case
currently under review. As with the precedent seeking approach, these other
cases may share similar specific circumstances of the offense or comparable
overall egregiousness. The third and final step is determining the portion of
these comparable cases that resulted in a death sentence. An assessment can
then be made whether or not the proportion is low enough to deem the impo-
sition of the death penalty in the case under review relatively excessive and
whether the death penalty is so irregularly imposed that a capital sentence for
the crime cannot be said to resonate prevailing community moral values (i.e.
the sentence is not absolutely proportional).

In determining which of these three approaches (reasonableness, prece-
dent seeking, or frequency) best identifies comparatively excessive death
sentences in both forms, it is necessary to examine the limitations of each ap-
proach. The reasonableness approach is the least likely of the three to identify
an excessive death sentence since it involves no comparison at all with
sentences received in other cases. This approach produces a subjective assess-
ment by the reviewing court that it believes the sentence imposed to be mor-
ally deserved. We are provided with no other information in those cases as to
whether death sentences are regularly imposed in those kinds of cases, particu-
larly if the reviewing court does not consider non-appealed life cases in its
moral assessment of what is and is not a deserved punishment. For example,
the reviewing court would not be privy to the fact that juries in a particular
type of homicide render a death sentence only 5% of the time, proving that a
capital sentence is an aberration rather than an accurate reflection of prevail-
ing community moral standards.

Both forms of the precedent seeking approach suffer from an identical
liability. While the reviewing court could examine non-appealed life sentences
in identifying similar cases, in all likelihood appellate courts would not auto-
matically review such cases.4'7 Given the non-systematic compilation of data
on life sentences, reviewing judges would have no comprehensive basis for de-

46. See Comparative Review of Death Sentences, supra note 38, at 669.
47. Id. at 716-23.
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veloping a body of case law concerning when the penalty of death had been
found to be appropriate and inappropriate. Only information on appropriate
death penalties would be available.

A frequency approach to proportionality review holds the most promise
of being able to identify comparatively excessive death sentences,48 though, it
is important to add, this is not necessarily so. An extensive form of compara-
tive sentence review, where the selection of comparable cases comes from a
pool of both life and death cases, can effectively distinguish between the regu-
lar imposition of the death penalty and the actions of an aberrant jury. A
frequency approach with a broad universe can cull a group of comparable
cases from a larger group of death-eligible cases. In this way, the proportion
of life and death sentences within this similar group can be estimated and an
empirical assessment of comparative excessiveness can be made. A frequency
approach could break down, however, if the universe of cases were so nar-
rowly restricted as to exclude death-eligible cases that resulted in a life sen-
tence. It would also be inappropriate for the universe of cases in the frequency
approach to be so broad as to include all homicides that were committed even
if they did not result in an arrest or conviction. Since cases are not prosecuted
as capital murders when sufficient evidence is lacking, it can be argued that
those prosecutions not resulting in a conviction are qualitatively different from
those that do. For the frequency method, the universe of comparable cases
should be as similar as possible to those resulting in a death sentence. For this
reason, the optimal universe of cases in a frequency model of proportionality
review would be all capital homicides that resulted in a conviction, and were,
therefore, death-eligible capital homicides. In the next section, we will at-
tempt to construct and apply such a frequency approach.

B. Data and Methodology for a Frequency Assessment of Excessive Capital

Sentences in South Carolina from 1979 to 1987 49

1. Sample

Most of the data for comparative review analyses come from a larger
study of capital sentencing in South Carolina. An initial data set consisting of
every homicide committed in the state from June 8, 1977, the date the state's
new death penalty statute took effect, until December 31, 1981, was con-
structed. The data included all information contained in the state Supplemen-
tal Homicide Report [hereinafter SHR], which includes victim and offender
demographics; the date, time, and location of the offense; the relationship be-
tween the victim and offender; the number of victims and offenders; and a
limited descriptive categorization of the homicide type.50 To supplement this

48. Id. at 670.
49. We hope in this endeavor to complement the early work of Dix, see supra note 31, on

Georgia, Florida, and Texas, as well as Baldus' more recent work on Georgia's capital
sentencing system. See generally Comparative Review of Death Sentences, supra note 38.

50. The Supplemental Homicide Report [hereinafter SHR] is an enhanced police report of
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data the original police incident report associated with the homicide and any
additional investigation reports were obtained. The police report contained
important and detailed data about the offense, victim, and offender if one was
apprehended. Copies of newspaper articles dealing with most of the homi-
cides committed during the 1977 to 1981 period were also obtained. In addi-
tion, booking reports from police departments and indictment and conviction
information from the office of the attorney general were obtained. Finally, for
each defendant that was convicted of homicide, criminal history data were
collected from their "rap sheet" in the files of the state department of
correction.

With this information, we were able to construct a fairly comprehensive
portrait of each homicide that resulted in an arrest and conviction. This was
done for each instance of capital homicide, that is, all acts of homicide that
also involved the commission of a statutory aggravating circumstance. 51

From June 8, 1977 until December 31, 1981, there were 1,686 homicides with
known offenders of which 321 (19%) were capital murders. Of these 321 capi-
tal murders, 135 resulted in a conviction for capital murder and were, there-
fore, eligible for the death penalty. This group of 135 homicide convictions

a homicide. It is completed by the local law enforcement agency investigating the homicide and
includes: demographic characteristics about the victim and offender, characteristics of the
crime; type of weapon used; circumstances of the crime (if there was an argument or if drugs or
alcohol were involved); time of day, day of week, and location of the homicide number of
victims and offenders; relationships among parties; and any other contemporaneous crimes
committed along with the homicide. The investigating law enforcement agency puts this infor-
mation on a standard SHR form for each homicide. In South Carolina, these reports are then
forwarded to a centralized state law enforcement agency, the South Carolina Law Enforcement
Division [hereinafter SLED], where the data are computer coded and sent to the F.B.I.'s Uni-
form Crime Reporting Program. All local law enforcement agencies participate in the South
Carolina SHR program so there is complete coverage of all homicides committed in the state.

51. The South Carolina statute specifies the aggravating circumstances as follows:
(1) Murder was committed while in the commission of the following crimes or

acts: (a) rape, (b) assault with attempt to ravish, (c) kidnapping, (d) burglary, (e)
robbery while armed with a deadly weapon, (f) larceny with use of a deadly weapon,
(g) housebreaking, (h) killing by poison and (i) physical torture;

(2) Murder was committed by a person with a prior record of conviction for
murder,

(3) The offender by his act of murder knowingly created a great risk of death to
more than one person in a public place by means of a weapon or device which would
normally be hazardous to the lives of more than one person;

(4) The offender committed the offense of murder for himself or another, for the
purpose of receiving money or any other thing of monetary value;

(5) The murder of a judicial officer, former judicial officer, solicitor, former solici-
tor, or other officer of the court during or because of the exercise of his official duty;

(6) The offender caused or directed another to commit murder or committed
murder as an agent or employee of another person;

(7) The offense of murder was committed against any peace officer, corrections
employee or fireman while engaged in the performance of his official duties.

S.C. CODE ANN. § 16-3-20(C)(a) (Lw. Co-op. 1985). In 1986, this statute was amended to add
multiple homicides and the murder of a child under the age of eleven as aggravating circum-
stances. See S.C. CODE ANN. § 16-3-20(C)(a) (Law. Co-op. Supp. 1989).
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from 1977 to 1981 comprises the universe of cases from which the sub-group
of comparable cases will be selected.

During the period 1979 to 1987, fifty-eight death sentences were reviewed
on direct appeal by the South Carolina Supreme Court. The specific target
group of this study consists of a subgroup of twenty-six cases involving de-
fendants who had their convictions and sentences affirmed by the court. De-
fendants in these twenty-six cases, then, have had their death sentences
reviewed for proportionality and approved. In some cases, either the defen-
dant's conviction or sentence was reversed on direct appeal by the state
supreme court and remanded for retrial or resentence, but the court did not
conduct a proportionality review. If, however, a second conviction and death
sentence was secured, it too was reviewed by the court on automatic direct
appeal. If upon conducting its proportionality review the court affirmed the
death sentence, the case was included in the affirmed category. Of the twenty-
six death sentences affirmed, eighteen (69%) were affirmed on the first direct
appeal, and eight were affirmed after a resentencing hearing (four cases) or
retrial (four cases). With the data set at hand, this Article will compare the
sentence received by a defendant whose conviction and sentence were affirmed
any time before August, 1987 with a group of comparable murder cases from
the years 1977 to 1981.52

2. Determining Case Comparability

Having restricted our universe of cases to those defendants convicted of a
capital homicide from 1977 to 1981, it is necessary to consider the criteria
according to which some of these will be selected as comparable to affirmed
death penalty cases. As was true for the determination of the universe of
cases, South Carolina's death penalty statute provides no guidance, declaring
only that such cases should be similar "considering both the crime and the
defendant."53 As the previous discussion of different approaches to compara-
tive sentence review suggested, homicides may be similar in the specific fea-
tures of the offense and offender or in their overall level of aggravation. The
empirical analyses to follow employ both methods of determining case compa-
rability. Following the earlier work of Baldus and his colleagues in Georgia,54

52. A defendant who committed a capital murder after 1981 whose death sentence was
later affirmed, however, will not appear in the convicted group of 135 defendants (1977 to 1981
cases). This should pose no analytical difficulties. In reviewing any case after 1981, the state
supreme court would have had at its disposal all of the 1977 to 1981 cases in our data set.
Adding post-1981 cases to the data set would only have the effect of increasing the available
number of comparable cases. Since there were no major modifications of state law after 1981
that would have affected the character of post-1981 cases, the restriction of the universe to 1977
through 1981 cases should not alter the results in any substantial way. In addition, this Article
assumes that there was no substantial change in prevailing moral standards (reflected in the
patterns of jury decisions for categories of homicide) from 1981 to 1987.

53. S.C. CODE ANN. § 16-3-25(C)(3) (Law. Co-op. 1985).
54. See supra note 45 and accompanying text; see also Baldus, Woodworth & Pulaski,

Monitoring and Evaluating Contemporary Death Sentencing Systems: Lessons from Georgia, 18
U.C. DAVIS L. REv. 1375 (1985).
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one type of fact-specific comparability and two types of comparability based
on overall aggravation are constructed.

The fact-specific frequency method of comparability is based upon those
characteristics of an affirmed case that appear to have been particularly salient
in the jury's imposition of the death penalty.5" The determination of which
were the most salient features that led to a sentencer's decision to impose the
death penalty is difficult. The opinions of the South Carolina Supreme Court
provide almost no insight as to the rationale for the sentence and the "mean-
ingful" differences between this defendant and those not sentenced to death.
In many instances the reviewing court makes no affirmative statement as to
which characteristics were salient. The assessment here is made on the basis
of those features of the crime highlighted by the reviewing court in its own
discussion of the proportionality of the sentence, features which presumably
are discussed because they are perceived as the ones justifying the penalty.
This approach can be illustrated with a South Carolina case. In its propor-
tionality review in State v. Spann,56 the South Carolina Supreme Court de-
scribed the case in the following terms: "[a]ppellant broke into an elderly
woman's home, stole money and jewelry, assaulted her sexually, and killed her
by strangulation.""7 In this case, the important facts leading to the affirmation
of defendant Spann's death sentence were: (1) robbery (2) and rape (3) of an
elderly woman (4) after breaking into her home. The pool of comparable
cases would then consist of those defendants like Spann who robbed and raped
elderly women after breaking into their homes.

In addition to the difficulty in identifying which of the many features of
an offense were most influential to the defendant being sentenced to death, the
fact-specific method suffers from another disadvantage. In order to achieve
correspondence between comparable cases and the reviewed case, it is prefera-
ble to correlate all possible salient features. As the number of such features
increases, however, it becomes progressively difficult to find a sufficient
number of cases with which to make an adequate comparative review.

In view of the fact-specific approach's liabilities, recent work by Baldus5 s

and more general statistical work on case matching methods by Rosenbaum
and Rubin59 suggest an approach to matching cases based on an overall mea-

55. In their review of the Georgia sentencing system, Baldus and his colleagues referred to
this method of determining case comparability as the Salient Factors Method. See Comparative
Review of Death Sentences, supra note 38, at 681-84. The frequency-fact specific approach dif-
fers from the non-empirical precedent seeking-fact specific approach in two main ways. First, in
the former method matched cases come from a broad pool of death-eligible cases while in the
latter the search for comparable cases is more narrowly drawn. Second, the frequency approach
estimates the proportion of comparable death eligible cases that actually receive the death pen-
alty, while under the precedent seeking approach the reviewing court merely "string cites" a
sufficient number of cases to justify its conclusion as to the excessiveness of the penalty in the
case under review.

56. 279 S.C. 399, 308 S.E.2d 518 (1983), cert denied, 466 U.S. 947 (1984).
57. Id. at 404, 308 S.E.2d at 521.
58. See Comparative Review of Death Sentences, supra note 38.
59. Rosenbaum & Rubin, The Central Role of the Propensity Score in Observational Studies
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sure of case comparability. In this method, a single score is derived to reflect
the probability of each case resulting in a death sentence given a set of
predictors or covariates. Rosenbaum and Rubin have referred to this score as
the propensity score, which is the conditional probability of a particular out-
come event (i.e. being sentenced to death) given the set of covariates. In our
case, a logistic regression equation is estimated with sentencing outcome
(death/life sentence) as the binary dependent variable. The explanatory vari-
ables (covariates) would include those elements of the crime and defendant
that could be considered relevant predictors (number of victims, brutality of
the offense, number and type of contemporaneous felonies, etc.). The logistic
regression would provide information as to which were the best predictors of
sentencing outcome and an estimate of their independent effect (logit coeffi-
cients). The adequacy of such a matching model, and therefore, its utility in
determining case comparability can be determined by its predictive validity
and other statistical measures that reflect a good fit. Once such a model is
estimated, and a list of significant determinants (explanatory factors) obtained,
they can be used to assess the comparability of cases and employed as a
matching method in two ways.

Using what Baldus and his colleagues called the main determinants
method,' cases can be scored on the basis of the number of such significant
factors present. For example, if the logistic regression model indicated that
the significant determinants of a death sentence were: (1) the number of vic-
tims killed, (2) the prior violent record of the defendant, (3) the age of the
victim, (4) the commission of rape as an aggravating circumstance, and (5)
pre- and post-mortem abuse of the victim, then each homicide could be given
a score from zero to five depending on the number of these factors contained
in the offense. Similar cases from the general universe of cases would then be
defined as those matched on the total number of such factors.

This regression based method is superior to the previously discussed
method of matching on the presumed important features of the case because it
provides an empirical, non-subjective assessment as to which offense/offender
characteristics are most influential in explaining death sentences. It is impor-
tant to note, however, that this method has its own limitations. First, it only
reveals which explanatory factors are important on average for the universe of
cases, not which were determinative in any particular case. Second, since any
given total score can be arrived at by any number of various combinations of
significant factors, the pool of comparable cases will be comprised of murders
with very different fact patterns. Finally, as was true for the fact-specific em-
pirical approach, as the number of significant factors to match increases, the
size of the available comparable pool decreases.

for Causal Effects, 70 BIOMETRiKA 41 (1983); Rosenbaum & Rubin, Constructing a Control
Group Using Multivariate Matched Sampling Methods that Incorporate the Propensity Score, 39
AM. STATISTICIAN 33 (1985).

60. Comparative Review of Death Sentences, supra note 38, at 684-89.
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A different way to employ the results of the logistic regression analysis
would be to weight differentially each factor according to its predictive impor-
tance. In this weighted index measure, each case is assigned a score comprised
of the sum of the logit coefficients (the independent effects of each factor) cor-
responding to the significant factors contained in the case. This total score is
the estimated conditional probability of the defendant being sentenced to
death. This is the idea behind Rosenbaum and Rubin's "propensity score";6

in this case the equation estimates the propensity or likelihood of a death sen-
tence. It is also comparable to the index-method employed by Baldus and his
colleagues (one of their regression-based scales of case comparability)' in
their study of comparative sentence review under Georgia law. In this
method, comparable cases will be those matched on the propensity score.

3. Degree of Frequency Necessary for Proportionality

To complete the empirical analysis it is necessary to decide an intractable
question in assessing the proportionality of death sentences: to what degree of
frequency must comparable defendants be sentenced to death before it can
reasonably be said that imposition in the case at hand is (1) relatively dispro-
portionate compared with other, comparable defendants, and (2) absolutely
disproportionate because prevailing community standards of morality deem it
excessive. Excessive and proportionate death sentences are generally easy to
define and identify at the extremes. For example, if for a certain pool of ten
comparable offenders eight were sentenced to death, one could defensibly ar-
gue that death is the regularly imposed penalty for this type of homicide, that
its imposition in the instant case is a reflection of community moral standards,
and that the two life sentences are constitutionally acceptable isolated grants
of mercy.63 If only one or two of ten eligible defendants are sentenced to
death for a given offense, again it could be argued defensibly that the commu-

61. See supra text accompanying note 59.
62. Comparative Review of Death Sentences, supra note 38, at 689-92. A regression-based

scale of case comparability is a technique used to assess how similar homicide cases are with
respect to a given outcome variable. As an example we will use the outcome variable of the
probability of being sentenced to death. To construct a regression-based comparability scale,
one would first conduct a multiple regression analysis with the binary (no, yes) outcome varia-
ble "being sentenced to death" regressed on all relevant (and available) predictors, such as the
brutality of the offense the criminal history of the offender, the number of victims. The regres-
sion coefficients from such an analysis would constitute the "weights" for the comparability
scale and all such weights would be summed (or a subset comprised of those variables which
were statistically significant). Those homicides which have numerically similar summed
weights would be deemed to be "comparable homicides."

63. The distinction between an arbitrary and capricious death sentence and the isolated
grant of mercy is maintained by the plurality in Gregg. "[N]othing in any of our cases suggests
that the decision to afford an individual defendant mercy violates the Constitution. Furman
held only that, in order to minimize the risk that the death penalty would be imposed on a
capriciously selected group of offenders, the decision to impose it had to be guided by standards
so that the sentencing authority would focus on the particularized circumstances of the crime
and defendant." Gregg v. Georgia, 428 U.S. 153, 199 (1976) (plurality opinion), citing Furman
v. Georgia, 408 U.S. 238 (1972).
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nity's current standard of morality does not tolerate capital punishment for
the offense, and its imposition in the instant case is both relatively and abso-
lutely disproportionate. Away from these extremes, however, the determina-
tion of a "regularly" imposed sentence and the isolated grant of mercy
becomes more difficult to define.

There is no guidance to be found on this subject from the Supreme
Court's death penalty decisions. Furman's insistence that capital sentencing
be evenhanded" suggests that a relatively high proportion of death sentences
should be imposed for a given offense type before it could be considered "regu-
lar." As Baldus and his colleagues correctly pointed out,65 however, in his
concurring Furman opinion Justice Stewart was more concerned with protect-
ing defendants from the totally capricious and "freakish" death sentence. 66

These two approaches suggest divergent standards. Under the former stan-
dard, four out of ten sentences would not appear to reflect the evenhandedimposition of the death penalty; but a 40% probability certainly shows greater
consistency than being struck by lightning, which was the analogy employed
by Justice Stewart.

Baldus and his colleagues relied on Georgia case law to establish a work-
ing quantitative definition of an excessive death sentence. They noted that in
Coley v. State67 the Georgia Supreme Court invalidated a death sentence as
excessive when only 36% of comparable defendants also received a death sen-
tence. With this as a guide, Baldus and his colleagues adopted the convention
that a death sentence is excessive if the death sentencing rate in the pool of
comparable cases is .35 or less. Since there is no similar South Carolina case
law to utilize as a guide, and the Georgia and South Carolina statutes are
structurally similar,6" this Article adopts the working definition of a dispro-

64. In commenting on the concurring opinions of Justices Stewart and White in Furman,
Chief Justice Burger observed that "[tihe decisive grievance of the opinions .. is that the
present system of discretionary sentencing in capital cases has failed to produce evenhanded
justice." 408 U.S. at 398-99 (Burger, C.J., dissenting). This conclusion concerning the central
infirmity of Furman was restated by Burger in his opinion in Lockett v. Ohio, 438 U.S. 586, 601
(1978) (plurality opinion) (quoting Gregg, 428 U.S. at 188) ("to comply with Furman, sentenc-
ing procedures should not create a 'substantial risk' that the death penalty will 'be inflicted in an
arbitrary and capricious manner' "). See also California v. Ramos, 463 U.S. 992, 1000 (1983)
("excessively vague sentencing standards might lead to the arbitrary and capricious sentencing
patterns condemned in Furman").

65. Comparative Review of Death Sentences, supra note 38, at 696.
66. "These death sentences are cruel and unusual in the same way that being struck by

lightning is cruel and unusual." 408 U.S. at 309 (Stewart, J., concurring).
67. 231 Ga. 829, 204 S.E.2d 612 (1974) (per curiam).
68. The South Carolina Supreme Court has held that "[o]ur present death penalty statutes,

Section 16-3-20 through Section 16-3-28... were enacted as Act No. 177 of the 1977 Acts of
the General Assembly. Act No. 177 of 1977 was patterned after the death penalty statutes of
our sister state Georgia." State v. Shaw, 273 S.C. 194, 199, 255 S.E.2d 799, 802 (1979), cert.
denied, 444 U.S. 957 (1979), and 444 U.S. 1026 (1980). The court concluded "[t]he statutory
death penalty complex adopted by the General Assembly in 1977 is constitutionally indistin-
guishable from the statutory complex approved by the United States Supreme Court in Gregg."
Id. at 203, 255 S.E.2d at 803-04.
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portionate death sentence employed by Baldus and his colleagues.69 A similar
standard in determining whether a sentence is both relatively and absolutely
excessive is employed. This follows from the argument that the only way to
determine if a particular death sentence is disproportionate in an absolute
sense is to determine if juries in the state regularly sentence such defendants to
death.

II.
RESULTS OF A FREQUENCY ASSESSMENT OF ExcEssivE DEATH

SENTENCES IN SOUTH CAROLINA FROM 1979 TO 1987
Table 1 provides the results of the South Carolina Supreme Court's re-

view of fifty-eight death sentences on direct appeal. The results are reported
by year for each of three outcomes: (1) reversal of conviction, (2) reversal of
sentence, and (3) affirmed. This table counts each direct appeal as a unique
case so that if a defendant had either a conviction or sentence reversed on her
first direct appeal, the case would reappear as a second direct appeal if the
defendant were resentenced to death.

These data suggest at first blush that the South Carolina Supreme Court
is apparently taking its job of reviewing cases on direct appeal fairly seriously.
Table 1 shows that during the period from 1979 to 1987, the court found
sufficient procedural errors to reverse the convictions of three out of every ten
cases it reviewed (seventeen of fifty-eight cases reviewed). In addition, it also
found errors in more than one-fourth (fifteen of fifty-eight) of the penalty hear-
ings necessitating a reversal and remand for resentencing. The second panel of
Table 1 (1B2) reveals that of the forty-one cases with affirmed convictions,
nearly forty percent (fifteen of forty-one) had the death sentence vacated and
the case remanded for resentencing. In eighteen cases, the death sentence was
affirmed by the court on the first direct appeal, and in eight others the sentence
was affirmed after retrial (four) or resentencing (four).

The high rates of reversal shown over the period 1979 to 1987 might
reflect the state prosecutors' lack of experience under the new statute and the
legal ambiguity over appropriate and reversible trial practice. If this is true,
we would expect to find reversal rates reduced over time as prosecutors be-
come more familiar with death penalty law. This hypothesis may appear true,
since the reversal rate for the first five years of the statute (1979 to 1983), is

69. In their analysis of capital sentencing in Georgia, Baldus and his colleagues "adopted
the convention of classifying death sentences as presumptively comparatively excessive if the
death-sentencing rate among similar cases is less than .35. If the death sentencing rate is .80 or
greater, we classify the case as presumptively evenhanded. For cases involving death-sentencing
frequencies between those two benchmarks, we adopt no formal classification." Comparative
Review of Death Sentences, supra note 38, at 698.

This analysis of South Carolina sentencing patterns adopts Baldus and his colleagues' defi-
nition of a death-sentencing rate of .35 or lower as an indicator of a comparatively excessive
death sentence. A sentence is non-excessive where the death-sentencing rate among comparable
cases is at least .50. The latter is, then, a much more conservative measure than that employed
by Baldus and his colleagues.
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TABLE 1:
RESULTS OF DIRECT APPEALS IN CAPITAL CASES FROM SOUTH CAROLINA:

1979 TO 1987

Reversal of Reversal of
A: Year Conviction Sentence Affirmed Total

1979 1 2 1 4
1980 0 1 0 1
1981 3 2 2 7
1982 4 2 5 11
1983 1 0 2 3
1984 1 1 5 7
1985 2 1 10 13
1986 4 5 1 10
1987 1 1 0 2

Total 17 15 26 58
% 29% 26% 45% 100%

B: 1. Convictions No. %
Reversed 17 29%
Affirmed 41 71%

58 100%
2. Sentences

Reversed on Procedural
Grounds 15 37%

Reversed on Substantive
Grounds 0 0%

Affirmed 26 63%
41 100%

62% and declines to 50% from 1984 to 1987. The cause of this apparent
trend, however, is one aberrant year, 1985, when the South Carolina court
affirmed 77% (ten of thirteen) of the death sentences it reviewed. In the last
two years for which we have data, 1986 to 1987, however, the court reversed
92% (eleven of twelve) of the death sentences it reviewed.

These reversal rates demonstrate a greater regard for careful scrutiny of
capital sentences by the South Carolina Supreme Court than that shown by
the Georgia Supreme Court in conducting its proportionality review. In their
analyses of the Georgia court, Dix70 and Baldus and his colleagues71 reported
that during the first few years of Georgia's new death penalty statute the
Georgia Supreme Court reversed approximately 20% of the cases it reviewed,
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by invalidating either the conviction or the sentence.7' Table 1 indicates that
the South Carolina Supreme Court reversed over one-half of the death
sentences it reviewed because of errors at trial or during the penalty phase,
and carefully reviewed at least the procedural component of capital sentencing
in the state. With approximately one-third of the convictions reversed and
another one-fourth of the penalty hearings resulting in a reversal of sentence,
it cannot be argued that the court is simply rubber stamping trial court judg-
ments in every case. The data also indicate quite vividly that appeals in death
penalty cases are not merely perfunctory. The court has found merit in ap-
proximately one-half of all death penalty appeals during this period.

The findings reported in Table 1 are disturbing, however, since they re-
veal a great reluctance on the part of the South Carolina court to reverse a
death sentence due to disproportionality. All fifteen of the sentence reversals
were based on procedural grounds. In fact, since the inception of its new
guided discretion death penalty statute in 1977, the South Carolina Supreme
Court has not vacated a single death sentence because it was comparatively ex-
cessive. Alternatively, this may reflect either the fact that none of the death
sentences that have been imposed were disproportionate, that such excessive
sentences go unrecognized, or that they are reversed on procedural rather than
substantive grounds. We will explore these possibilities later.

TABLE 2:
DISPOSITION OF CAPITAL CASES REVIEWED ON DImEcT APPEAL 1979-1987
A: Reversal of Conviction (17):

Reconviction 14 Resentenced to Life 7 (50%)
Resentenced to Death 7 (50%)

(4 subsequently affirmed)
Acquittals 1
Prosecution Dropped 1
Awaiting Retrial 1

B: Reversal of Sentence (15):
Resentenced to Life 4 (29%)
Resentenced to Death 10 (71%) (4 subsequently affirmed)
Awaiting Resentence 1

C: Affirmed on Direct Appeal 26"
* Eighteen cases were affirmed on their first appeal and eight other sentences were affi-med
after a retrial (4 cases) or re-sentence (4 cases).

Table 2 provides a more detailed assessment of the data shown in Table 1,

72. The comparison of reversal rates in South Carolina will be made exclusively with re-
gard to Georgia and will not include Florida or Texas. This is because ofthe similarity between
the South Carolina and Georgia statutes, see State v. Shaw, 273 S.C. at 199, 203, 255 S.E.2d at
802, 803-04, and the comparable role of appellate review under the two laws. Reversal rates are
substantially higher in Florida due mainly to the Florida court's review of the 'Jury override"
power of the trial court in imposing the death sentence. See Dix, supra note 31; see also Radelet
& Vandiver, The Florida Supreme Court and Death Penalty Appeals, 74 . CR.f. L & CRIMI-
NOLOGY 913 (1983).
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reporting the ultimate disposition of those cases in Table 1 where either the
conviction or sentence was reversed. Table 2 reveals that of the seventeen
cases in which the conviction was reversed, fourteen (82%) resulted in a re-
conviction; one resulted in the defendant being acquitted; one resulted in the
prosecution being dropped (because the state secured a death sentence against
the defendant on another murder charge); and one is currently awaiting re-
trial. Of the fourteen people who were re-convicted, seven were resentenced to
death; four of these sentences were subsequently affirmed by the state court.
The probability of being resentenced to death is substantially higher for those
whose convictions were initially affirmed and who only had their sentence va-
cated. Of fifteen initial sentence reversals, ten (71%) resulted in the defendant
being resentenced to death, with one case awaiting a new sentencing hearing.
Of the ten cases where another death sentence was imposed, four were subse-
quently affirmed. When combined with Table 1, then, an initial examination
of these data indicate that the South Carolina court is quite active in reversing
both convictions and sentences on procedural grounds, and that one-half of
these reversals result in the defendant being resentenced to death (seventeen of
thirty-two) with the odds slightly higher for those with a sentence reversal
only (ten of fifteen).

Appendix A provides some descriptive information on the twenty-six
cases whose death sentences the South Carolina Supreme Court ultimately
affirmed.73 The table reports the case, the date the case was affirmed by the
court, and a brief description highlighting the features that the reviewing court
thought to be the salient characteristics of each offense. Appendix B provides
similar information on thirty-two cases where the initial direct appeal resulted
in either the conviction or sentence being reversed.74

A. Fact-Specific Frequency Analysis
The empirical analysis of affirmed death sentences for proportionality be-

gins with Table 3, which reports the results of the fact-specific frequency
method. The results are first presented separately for each case. In addition
to a review for comparative excessiveness in the individual case, the South
Carolina capital sentencing system as a whole is then evaluated with a sum-
mary analysis of the number and proportion of affirmed death sentences at
different levels of death sentence frequency. If a large proportion of affirmed
capital cases falls into categories where death is the regularly applied sentence
(i.e., a much higher percentage of death relative to life sentences), then we can
be better assured that the system as a whole is operating to enforce the princi-
ple of proportionality.

73. See Appendix A "Case Characteristics for South Carolina Affirmed Death Sentences:
1979 to 1987," infra p. 527.

74. See Appendix B "Case Characteristics for South Carolina Reversed and Remanded
Death Sentences: 1979 to 1987," infra p. 530. In those cases where the defendant was eventu-
ally re-sentenced to death, and the sentence was subsequently affirmed, the first direct appeal is
noted with a roman numeral.
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TABLE 3:
PROPORTION OF DEFENDANTS RECEIVING A DEATH SENTENCE WTHIN

SUBGROUPS OF COMPARABLE CASES DEFINED BY FACT SPECIFIC APPROACH:
AFFIRMED CASES ONLY

A. Case Analysis Number of Specific Facts Matched in Comparison Group:
Case

State v. Shaw & Roach

State v. Hyman

State v. Gilbert & Gleaton

State v. Thompson

State v. Butler

State v. Copeland & Roberts

State v. Woomer

State v. Yates

State v. Adams

State v. Spann

State v. Plath & Arnold

State v. Koon

State v. Patterson

State v. Truesdale

State v. Chaffee & Farrell

State v. Gaskins

State v. Lucas

State v. Singleton

State v. Skipper

State v. Damon
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FourOne

8/22
(.364)
15/105
(.143)
15/105
(.143)
15/105
(.143)
8/22
(.364)
15/105
(.143)
8/22
(.364)
15/105
(.143)
10/17
(.588)
8/22
(.364)
8/22
(.364)
10/17
(.588)
15/105
(.143)
8/22
(.364)
8/22
(.364)
1/3

(.333)
15/105
(.143)
8/22
(.364)
8/22
(.364)
15/105
(.143)

Three

2/3
(.667)
3/36
(.083)
9/40
(.225)
9/40
(.225)
3/8
(.375)
5/8
(.625)
5/7

(.714)
9/40
(.225)
5/7
(.714)

Two

2/5
(.400)
13/77
(.169)
13/77
(.169)
13/77
(.169)
6/13
(.462)
5/11
(.455)

5/7
(.714)
13/77
(.169)
8/13
(.615)
2/5

(.400)
7/11
(.636)
8/13
(.615)
13/77
(.169)
5/7
(.714)
5/11
(.455)

4/22
(.182)
7/11
(.636)
6/13
(.462)
7/22
(.318)

5/7
(.714)
1/5

(.200)
6/55

(.109)
3/4
(.750)
4/5
(.800)

1/7
(.143)

7/18
(.389)

2/29
(.069)
7/29
(.241)
7/29
(.241)

7/29
(.241)

5/45
(.111)
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A. Case Analysis Number of Specific Facts Matched in Comparison Group:
Case One Two Three Four
State v. Elmore 8/22 7/11 5/7

(.364) (.636) (.714)
State v. Plemmons 15/105 8/83 4/24

(.143) (.096) (.167)
State v. South 2/4

(.500)
State v. Jones 15/105 5/11

(.143) (.455)
State v. Smith 8/32 5/11

(.250) (.455)
State v. Kornahrens 10/17 10/15 5/6

(.588) (.667) (.833)

B. Summary: Proportion of Death Sentences Within Groups of Comparable Cases by
Salient Characteristics: Affirmed Cases Only
Probability of Death Number of Affirmed

Sentence for Comparable Death Cases in This Percent of Affirmed
Cases Category Death Cases

Less than .35 9/26 35%
.36 - .50 7/26 27%
.51 - .75 7.26 27%

.76 - 1.00 3/36 11%

A review of individual cases in Table 3 indicates that there is considerable
variation in the proportionality of death sentences. In some cases the affirmed
death sentence is clearly not disproportionate, in either its relative or absolute
sense, according to this empirical method. For example, in the cases of State
v. Shaw75 State v. Copeland76 State v. Woomer (II), 7 State v. Adams (II),78
State v. Plath (II), 79 State v. Truesdale (II),80 State v. Chaffee,8 State v. Single-
ton,8 2 State v. Elmore (II),3 and State v. Kornahrens,"4 over 60% of compara-
ble cases also resulted in a sentence of death. It would appear, then, that in
cases such as these the imposition of the death penalty is not excessive in the
relative sense since a large proportion of comparable defendants share a simi-

75. 273 S.C. 194, 255 S.E.2d 799 (1979).
76. 278 S.C. 572, 300 S.E.2d 63 (1982), cert. denied, 460 U.S. 1103, and 463 U.S. 1214

(1983).
77. 278 S.C. 468, 299 S.E.2d 317 (1982), cert. denied, 463 U.S. 1229 (1983).
78. 279 S.C. 228, 306 S.E.2d 208, cert. denied, 464 U.S. 1023 (1983).
79. 281 S.C. 1, 313 S.E.2d 619, cert. denied, 467 U.S. 1265 (1984).
80. 285 S.C. 13, 328 S.E.2d 53 (1984), cert. denied, 471 U.S. 1009 (1985).
81. 285 S.C. 21, 328 S.E.2d 464 (1984), cert. denied, 471 U.S. 1009 (1985).
82. 284 S.C. 388, 326 S.E.2d 153, cert. denied, 471 U.S. 1111 (1985).
83. 286 S.C. 70, 332 S.E.2d 762 (1985), vacated and remanded, 476 U.S. 1101 (1986).
84. 290 S.C. 281, 350 S.E.2d 180 (1986), cert. denied, 480 U.S. 940 (1987).
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lar fate. Also, since death sentences are regularly imposed in these types of
murders they are proportionate in the absolute sense. It can reasonably be
argued from this latter point that there is a community consensus that these
killings are sufficiently egregious to warrant capital punishment. Some sub-
stance can be added by examining the case characteristics of these offenses:
they most often involve more than one offender, and frequently involve a bru-
tal rape or the accomplishment of murder with excessive and gratuitous vio-
lence, and often are committed against a vulnerable victim.8 5

In Table 3, however, there is a large proportion of cases where the death
sentence apparently was comparatively excessive. For example, twenty-nine
death eligible cases were identified that matched the State v. Hyman86 case on
four specific characteristics: the murder of a single, elderly, male victim dur-
ing the commission of an armed robbery by more than one offender. Of these
twenty-nine matched oases only two resulted in a sentence of death. Thus,
only 7% of death eligible defendants committing a similar kind of crime as
that committed by appellant Hyman were sentenced to death at the time the
South Carolina Supreme Court determined that his sentence was not dispro-
portionate and affirmed it.

Another example is State v. Patterson (II),87 where a pool of forty-five
cases was found matching Patterson (II) on four specific characteristics:
1) armed robbery, 2) multiple offenders, 3) lone, 4) male victim. Within this
pool of comparable cases a sentence of death was imposed five times. For
Patterson (1), then, only 11% of similar defendants were sentenced to death.
Given that a sentence of death was imposed in less than one of nine instances
where it could have been, a strong argument could be made that imposition of
a capital sentence in Patterson (II) was comparatively excessive. A pool of
forty-five comparable cases may, however, be too large to provide an accurate
comparison because a match on even four relevant characteristics belies im-
portant differences. In view of this, a pool of twenty-three comparable cases
matched on five specific characteristics were identified. Within this group of
comparable cases, however, the proportion of defendants that were sentenced
to death increased to only 13% (three of twenty-three).

Of course, even these twenty-three cases are similar only in terms of five
case characteristics, and may, therefore, be different in other ways such as the
time of day of the slaying or its geographic location. However, the method of
fact-specific matching selects cases on those features that the court thought
were most instrumental in sentencing the defendant to death. Other charac-
teristics which may differentiate defendants are not the sort that should distin-
guish between those defendants who live and those who should die. The

85. See Appendix A, infra p. 527.
86. 276 S.C. 559, 281 S.E.2d 209 (1981), cert. denied, 458 U.S. 1122 (1982), habeas corpus

denied sub nom., Hyman v. Aiken, 606 F. Supp. 1046 (D.S.C.), vacated and remanded, 777
F.2d 938 (4th Cir. 1985), vacated and remanded, 478 U.S. 1016 (1986), habeas corpus granted,
824 F.2d 1405 (4th Cir. 1987).

87. 285 S.C. 5, 327 S.E.2d 650 (1984), cerL denied, 471 U.S. 1036 (1985).

Imaged with the Permission of N.Y.U. Review of Law and Social Change

1989-901



REVIEW OF LAW & SOCIAL CHANGE

critical consideration is not that such differentiating characteristics still re-
main, but whether they are of sufficient importance and relevance to justify the
difference between a life and a death sentence. It is important to remember in
this regard that an infirmity identified in Furman v. Georgia was that "there is
no meaningful basis for distinguishing the few cases in which [the death pen-
alty] is imposed from the many cases in which it is not." 8

In terms of general sentencing practices, the Hyman and Patterson (II)
cases are not unique. There are several others where the proportion of death
sentences in the group of comparable cases is quite small: State v. Gilbert
(1),89 State v. Thompson,9° State v. Yates,91 State v. Koon (II),92 State v. Lu-
cas,93 and State v. Plemmons.94 What is interesting about these cases is that,
with the exception of State v. Koon (II), all of them involved armed robbery as
an aggravating circumstance, and none can be said to be unusually brutal
murders.

The summary of statewide sentencing patterns reported in Table 3B indi-
cates that for a substantial number of homicides the proportion of death
sentences in the group of comparable cases is fairly high. In ten of the twenty-
six affirmed death cases (38%), the rate of death sentencing among similar
cases was greater than 50%. As suggested earlier, an examination of the char-
acteristics of these cases reveals that they frequently involve rape, or a particu-
larly violent and brutal murder that often involves several statutory and non-
statutory aggravating circumstances. The data suggest that South Carolina
juries find the penalty of death an acceptable punishment in those killings that
involve the rape or brutal killing of another with gratuitous violence.

The jury is making an entirely different statement regarding other kinds
of killings, however. Table 3B shows that in nine of twenty-six cases (35%)

88. 408 U.S. at 313 (White, J. concurring) (emphasis added). The South Carolina
Supreme Court's brief discussion of sentence proportionality in Patterson (II) does not indicate
with any precision what distinguished appellant Patterson from other, similar killers not deserv-
ing a death sentence. "The appellant shot the victim in cold blood for pecuniary gain. The
victim's autopsy revealed 30 to 40 pellet wounds to the head in addition to the one by two inch
hole." Patterson (II), 285 S.C. at 9, 327 S.E.2d at 654. The first observation by the court
cannot distinguish Patterson from other defendants convicted of capital murder involving
armed robbery or larceny, since the jury's finding of a guilty verdict is sufficient to establish that
the murder was premeditated and intentional ("in cold blood"), and the aggravating circum-
stance (armed robbery) determines that it was accomplished "for pecuniary gain." What appar-
ently distinguished Patterson II from other cases in which there was an armed robbery-murder
was the number of entry wounds caused by the type of weapon, a shotgun. If this is true, it is
worth noting that in Godfrey v. Georgia, 446 U.S. 420 (1980), a plurality of the U.S. Supreme
Court observed that the use of a shotgun in a murder is not a sufficiently meaningful character-
istic to differentiate death from life sentences even if it results "in a gruesome spectacle." Id. at
433 n.16 (plurality opinion).

89. 277 S.C. 53, 283 S.E.2d 179 (1981), cert. denied, 456 U.S. 984 (1982).
90. 278 S.C. 1, 292 S.E.2d 581, cert. denied, 456 U.S. 938 (1982).
91. 280 S.C. 29, 310 S.E.2d 805 (1982), cert. denied, 462 U.S. 1124 (1983), denial of habeas

corpus vacated sub nom., Yates v. Aiken, 474 U.S. 896 (1985).
92. 285 S.C. 1, 328 S.E.2d 625 (1985).
93. 285 S.C. 37, 328 S.E.2d 63, cert. denied, 472 U.S. 1012 (1985).
94. 286 S.C. 78, 332 S.E.2d 765 (1985), vacated and remanded, 476 U.S. 1102 (1986).
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where the state supreme court has affirmed a death sentence, the rate of death
sentencing in the group of comparable cases is lower than 35%. In over one-
third of the cases affirmed as non-excessive by the South Carolina court, the
jury imposed a sentence of death in fewer than four out of every ten compara-
ble cases. An examination of these cases reveals them to be armed robbery-
murders with few features that "meaningfilly" separate them from those
where a non-capital sentence was imposed. It would appear, at least from this
method of assessing case comparability, that community standards of decency
find the death penalty unacceptable for the non-egregious killing of an armed
robbery victim.

These findings for South Carolina are comparable to those found under
Georgia's similar statute by Baldus and his colleagues. In an early analysis of
sixty-eight post-Furman cases using a similar fact-specific empirical method,
they found that 25% of sixty-eight imposed death sentences had death sen-
tencing rates that were less than .35. The percentage of comparatively exces-
sive death sentences using this analysis is slightly higher (35%) in South
Carolina. Baldus and his colleagues also found that in 40% of the cases re-
viewed the death sentencing rate was greater than .50, while in South Carolina
the comparable figure is 38% of the cases."

B. Overall Aggravation Frequency Analysis

In order to assess the reliability of these observations, two different meth-
ods of determining case comparability, based on overall aggravation, are also
employed. A logistic regression equation with type of sentence (life/death) as
the outcome variable and nine explanatory variables is constructed. The ex-
planatory variables are the number of victims, number of offenders, defend-
ant's criminal history, victim-offender relationship, presence of non-statutory
felonies (not an aggravating circumstance under South Carolina's death pen-
alty statute), number of statutory felony offenses (such felonies are listed in the
South Carolina statute as aggravating circumstances, and include rape, assault
with intent to ravish, kidnapping, armed robbery, larceny with a deadly
weapon, housebreaking, and burglary), presence of mitigating circumstances,
presence of brutality or pre/post-mortem abuse, type of weapon, race of vic-
tim and race of offender. The two race variables are included in the estimation
of the equation in order to purge the non-race variables of any effect racial bias
might have, but are not included in the construction of any of the final aggra-
vation or propensity measures.

After estimating and fitting several equations the most parsimonious
model is reported in Table 4:

95. Comparative Review of Death Sentences, supra note 38, at 704.
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TABLE 4:
LOGISTIC REGRESSION FOR THE DECISION TO SENTENCE CONVICTED

CAPITAL DEFENDANTS TO DEATH (N=135)

Logit Odds
Variable Coefficient Multiplier

Number of Offenders 1.3966 4.04
Race of Victim -1.7804 .16
Race of Offender 1.9285 6.88
Mitigating Circumstances - 1.8042 .16
Use of Handgun .9119 2.48
Brutal Homicide 3.5472 34.72
Number of Felonies 1.2948 3.65
Constant -3.6848
Likelihood Ratio Test 56.35
Degrees of Freedom 7

CLASSIFICATION TABLE
Predicted Outcome

Life Death Totals

Life 102 7 109
Actual

Outcome
Death 6 20 26

108 27 135

Percent correctly predicted by the model: 90.37%
Percent correctly predicted by chance: 68.15%
Percent reduction in error relative to chance: 71.42%

Number of Aggravation Factors

1 2 3 4 5 Totals

Life 5 29 47 25 3 109
Sentence
Imposed

Death 0 3 4 6 13 26

Probability of
Death .000 .094 .078 .194 .813 135

X2 = 47.02 p< .0001
Gamma = .70

The logit analysis indicates that the imposition of the death penalty is
influenced by the number of offenders, the presence of factors in mitigation,
the use of a handgun in the killing, the brutality of the homicide, and the
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number of felony offenses committed by the defendant during the murder.
The associated likelihood ratio test for this equation suggests that the model
provides a fairly good description of the data.96 In order to determine how
predictively useful the aggravation scale would be, the associated probabilities
calculated from the estimated logit model are used to predict whether the
defendant in each case would be sentenced to death. Table 4 reports the
results of a classification table that compares the predicted outcome, based
upon the logistic regression, with the observed outcome. These results
indicate that the estimated equation fits the data well; the equation improves
the prediction of the outcome event over chance (based on marginal
distributions) by over 70%.

The equation suggests that five factors are important in predicting
sentencing outcome. For each of the 135 capital murder cases a score
measuring overall case aggravation of zero to five is assigned, based on the
number of five possible aggravating factors that were present (the absence of a
mitigating factor was scored as one). The third section of Table 4 reports the
probability of a death sentence at each of these five levels. There is a
statistically significant (X2 = 47.02, p < .0001) and substantively strong
(gamma = .70) relationship between these culpability/aggravation factors and
the imposition of a death sentence.97

The data show that juries in South Carolina are generally reluctant to
impose a death sentence until a murder becomes highly aggravated, and then
they consistently do so. The probability of a death sentence does not become
greater than .20 until the highest category of aggravation, where it is imposed
in eight of ten cases. Across the state, most juries appear to be reserving
capital punishment for the most heinous murders. This is not always the case
since seven death sentences (27% of the total number of death sentences) were
imposed in the three least aggravated categories where the overall probability
of a death sentence was only .086.

96. The likelihood ratio test determines if any of the estimated structural effects is
significantly different from zero. In this case, the test indicates that the effect of some of the
included predictors is different from zero. A rejected ratio test would lead one to suspect that
the specified model is incorrect

97. The issue of statistical significance refers to the probability that the observed
relationship between the culpability/aggravation factors and the imposition of a death sentence
is due to chance alone. The reported probability level of .0001 indicates that the probability
that the observed relationship is not a real one but instead due to chance is only one out of
10,000. Given such an unlikely event, the relationship is probably a true one.

Gamma measures the strength of the association between two ordinal level variables, in
this case between the culpability score and the imposition of a death sentence The absolute
value of gamma has a proportional reduction in error interpretation. Gamma is one if
knowledge of one's score on one variable allows perfectly accurate prediction of one's score on
the other, and a gamma of zero means that the two variables are independent (not related to
each other). The phrase "substantively strong" is used to imply that a gamma value of .70
means that the two variables here are strongly related to each other, that is, that knowledge of
the culpability score of a homicide allows fairly accurate prediction (a 70% improvement over
chance guessing) as to whether or not a death sentence will be imposed.
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These results form the basis for two frequency/overall aggravation
measures of case comparability. The first measure is based upon the number
of aggravation factors present in the case (total aggravation factors). All cases
that possessed the same number of aggravation factors identified by the logistic
equation were considered to be comparable. Therefore, there were five groups
of comparable cases. In this method of determining case comparability each
aggravation factor carries the same weight so that cases may differ in the
precise factors included. For example, the fifty-one cases at level three are
those cases that included any three aggravation factors.

A second measure of case comparability was constructed similarly to
Rosenbaum and Rubin's propensity score. 98 A total propensity score was
obtained by summing the value of the logistic coefficients (plus the constant)
for each aggravation factor that was present. In this way, each factor was
assigned a differential weight corresponding to its importance in predicting
sentencing outcome. This summed value is the likelihood of a defendant with
these case characteristics being sentenced to death. A group of similar cases
by this method would be comprised of those with identical or very proximate
propensity scores.

Table 5 provides a case analysis and state-wide summary of the
proportionality of the twenty-six affirmed death sentences according to the
propensity score (column 1) and the number of aggravation factors (column
2):

TABLE 5:
PROPORTION OF DEFENDANTS RECEIVING A DEATH SENTENCE WITHIN
SUBGROUPS OF COMPARABLE CASES WHERE COMPARABLE CASES ARE
DEFINED IN TERMS OF OVERALL PROPENSITY SCORE (COLUMN 1) AND

NUMBER OF A GGRA VATION FACTORS (COLUMN 2)

A. Case Analysis (1) (2)
Overall Propensity Number of Aggravation

Case Score Factors
State v. Shaw 9/11 (.818) 13/16 (.813)
State v. Hyman 1/12 (.083) 3/32 (.094)
State v. Gilbert 1/7 (.143) 6/31 (.194)
State v. Thompson 1/7 (.143) 4/51 (.078)
State v. Butler 1/19 (.053) 4/51 (.078)
State v. Copeland 9/11 (.818) 13/16 (.813)
State v. Woomer 9/11 (.818) 13/16 (.813)
State v. Yates 1/19 (.053) 4/51 (.078)
State v. Adams 1/5 (.200) 6/31 (.194)
State v. Spann 1/5 (.200) 6/31 (.194)
State v. Plath 9/11 (.818) 13/16 (.813)
State v. Koon 1/12 (.083) 3/32 (.094)

98. See supra note 59 and accompanying text.
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A. Case Analysis (1) (2)
Overall Propensity Number of Aggravation

Case Score Factors

State v. Patterson 4/11 (.364) 4/51 (.078)
State v. Truesdale 7/9 (.778) 13/16 (.813)
State v. Chaffee 9/11 (.818) 13/16 (.813)
State v. Gaskins 1/18 (.056) 3/32 (.094)
State v. Lucas 1/10 (.100) 6/31 (.194)
State v. Singleton 4/11 (.364) 6.31 (.194)
State v. Skipper 1/18 (.056) 3/32 (.094)
State v. Damon 1/5 (.200) 4/51 (.078)
State v. Elmore 8/12 (.667) 13/16 (.813)
State v. Plemmons 1/10 (.100) 3/32 (.094)
State v. South 3/17 (.176) 3/32 (.094)
State v. Jones 4/11 (.364) 6/31 (.194)
State v. Smith 1/5 (.200) 6/31 (.194)
State v. Kornahrens 2/11 (.182) 4/51 (.078)

B. Overall Propensity Summary: Proportion of Death Sentences Within Groups of
Comparable Cases by Overall Propensity: Affirmed Cases Only

Probability of Death Number of Affirmed Percent of Affirmed
Sentence for Death Cases in This Death Cases

Comparable Cases Category

Less than .35 16 62%
.36- .50 3 12%
.51- .75 1 4%
.76- 1.00 6 23%

C. Number of Aggravation Factors Summary: Proportion of Death Sentence Within
Groups of Comparable Cases by Number of Aggravation Factors. Affirmed Cases
only

Probability of Death Number of affirmed Percent of Affirmed
Sentence for Death Cases in This Death Cases

Comparable Cases Category

Less than .35 19 73%
.36- .50
.51- .75
.76- 1.00 7 27%

Since both the propensity score measure and aggravation scores are derived
from the same logistic regression analysis, they provide comparable results.
The proportion of cases resulting in a death sentence in the pool most similar
to the one being reviewed is approximately the same in both methods. In
addition, for those cases at the margins (most and least aggravated), the sub-
stantive conclusions to be drawn from Table 5 are identical to those from
Table 3. The cases which appear comparatively proportionate by the two
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overall aggravation methods are also those that were found to be non-exces-
sive by the fact-specific method: State v. Shaw,9 9 State v. Copeland, 100 State v.
Woomer (II),1o1 State v. Plath (II),102 State v. Truesdale (II),103 State v. Chaf-

fee,"° and State v. Elmore (II).105 By any of the three methods of estimating
case comparability, these unusually egregious killings, which comprise ap-
proximately one-fourth (six of twenty-six) of the affirmed cases, are treated
with consistent severity by South Carolina juries.

Table 5 also identifies cases where the proportion of death sentences in
the group of similar cases is quite small, and these appear to be the non-brutal
armed robbery slayings that were also identified by the fact-specific method
(Table 3) to be comparatively excessive: State v. Hyman,"3 State v. Gilbert
(II),107 State v. Thompson,10 8 State v. Yates, 1 09 State v. Patterson (II),110 State
v. Lucas, 11 and others. There is agreement in many instances, then, on these
three methods of estimating case comparability as to which death sentences
are proportionate and which are comparatively excessive. In both a relative
and absolute sense of proportionality, cases that are particularly egregious, in
that they involve excessive violence and brutality, are met with the consistent
imposition of capital punishment, while those that can perhaps best be de-
scribed as non-exceptional armed robbery-slayings are only rarely likely to
result in the imposition of death.

The results of the two overall aggravation measures differ most from the
fact-specific method in cases at the middle range of aggravation, where the
overall aggravation analyses more often lead to the conclusion that the death
sentences were comparatively excessive. As a result, Tables 5B and 5C sug-
gest that over 60% of the twenty-six affirmed death cases should be character-
ized as comparatively excessive, while only 35% of the cases were deemed
disproportionate by the fact-specific method.

The South Carolina Supreme Court reviewed these twenty-six sentences
and found they were proportionate "to the penalty imposed in similar cases,
considering both the crime and the defendant."' 1 2 The next section explores
why the theory and method of proportionality review by the South Carolina
Supreme Court fails to identify the significant portion of comparatively exces-

99. 273 S.C. 194, 255 S.E.2d 799 (1979).
100. 278 S.C. 572, 300 S.E.2d 63 (1982).
101. 278 S.C. 468, 299 S.E.2d 317 (1982).
102. 281 S.C. 1, 313 S.E.2d 619 (1984).
103. 285 S.C. 13, 328 S.E.2d 53 (1984).
104. 285 S.C. 21, 328 S.E.2d 464 (1984).
105. 286 S.C. 70, 332 S.E.2d 762 (1985).
106. 276 S.C. 559, 281 S.E.2d 209 (1981).
107. 277 S.C. 53, 283 S.E.2d 179 (1981).
108. 278 S.C. 1, 292 S.E.2d 581 (1982).
109. 280 S.C. 29, 310 S.E.2d 805 (1982).
110. 285 S.C. 5, 327 S.E.2d 650 (1984).
111. 285 S.C. 37, 328 S.E.2d 63 (1985).
112. S.C. CODE ANN. § 16-3-25(C)(3) (Law. Co-op. 1985).
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sive death sentences consistently found using the frequency method of
analysis.

In.
THE THEORY AND METHOD OF PROPORTIONALITY REVIEV OF

THE SOUTH CAROLINA SUPREME COURT

A. The South Carolina Supreme Court's Non-Empirical Review for
Comparatively Excessive Death Sentences

The South Carolina Supreme Court is given minimal legislative guidance
in conducting proportionality review of death sentences under the 1977 death
penalty statute.113 In parroting the Georgia statute' 14 approved in Gregg v.
Georgia,' the South Carolina Act simply asserts that the state court is to
review each death sentence to determine if it is "excessive or disproportionate
to the penalty imposed in similar cases."' 1 6 The statutory language seems to
imply that a given death sentence is to be compared with sentences imposed in
similar cases.

There is some historical support for this interpretation of the South Caro-
lina statute. First, appellate review of death sentences was one element
designed to cure the infirmity of Furman v. Georgia."7 This defect was not
that defendants like Furman did not individually deserve death, but that the
patterns of capital sentencing suggested that the death penalty was being im-
posed in an arbitrary and capricious manner."" Second, since it was deliber-
ately modeled after Georgia's law, it would seem reasonable to believe that
South Carolina legislators intended appellate review to have a function similar
to the Georgia scheme. There were at least two early occasions where the
Georgia Supreme Court explained the purpose of its proportionality review.' 19

113. See S.C. CODE ANN. § 16-3-25(C)(3) (Law. Co-op. 1985).
114. GA. CODE ANN. § 17-10-35(c)(3) (1982).
115. 428 U.S. 153 (1976).
116. S.C. CODE ANN. § 16-3-25(C)(3) (Law. Co-op. 1985).
117. 408 U.S. 238 (1972).
118. Each concurring opinion in Furman was based upon the justices' belief that the pro-

portion of life to death sentences for types of capital offenses was too low to be constitutionally
permissible. Under such schemes, death sentences were described as "pregnant with discrimi-
nation," 408 U.S. at 257 (Douglas, J., concurring), "smack[mg] of little more than a lottery
system," id. at 293 (Brennan, J., concurring), "wantonly and... freakishly imposed," id. at 310
(Stewart, J., concurring), and "the pointless and needless extinction of life," id. at 312 (White,
J., concurring).

119. There is also evidence to suggest that the Court in Gregg believed that the Georgia
Supreme Court would engage in an extensive comparative proportionality review, comparing
the proportion of life and death sentences within a group of comparable cases. "The provision
for appellate review in the Georgia capital-sentencing system serves as a check against the ran-
dom or arbitrary imposition of the death penalty.... If a time comes when juries generally do
not impose the death sentence in a certain kind of murder case, the appellate review procedures
assure that no defendant convicted under such circumstances will suffer a sentence of death."
428 U.S. at 206 (plurality opinion). "The Georgia Supreme Court has interpreted the appellate
review statute to require it to set aside the death sentence whenever juries across the State
impose it only rarely for the type of crime in question; but to require it to affirm death sentences
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In Coley v. State,12 the court noted that "if the death penalty is only rarelyimposed for an act or it is substantially out of line with sentences imposed for
other acts it will be set aside as excessive." 121 In Moore v. State,12 2 the court
asserted that "we view it to be our duty under the similarity standard to assure
that no death sentence is affirmed unless in similar cases throughout the state
the death penalty has been imposed generally .... ,123 In order to ascertain if
the death penalty is "rarely imposed" or "imposed generally" for a particular
category of capital murder, an assessment must be made of the proportion of
death and life sentences that occur within that category. Since both Coley and
Moore were handed down before the South Carolina capital punishment stat-
ute was drafted, it is reasonable to assume that proportionality review was to
have the same purpose in South Carolina as it has in Georgia. 124

In the first case that discussed proportionate capital sentencing, the South
Carolina court suggested that it might conduct an empirical form of compara-
tive sentence review. In State v. Shaw's discussion of the proportionality of
the death sentences handed down to appellants Shaw and Roach, the court
"compared the death sentences imposed upon appellants with the sentences
imposed in all prior capital cases tried under the current death penalty stat-
ute." 1 25 The court concluded, however, that since the death sentences given to
defendants Shaw and Roach were the first imposed under the new statute,
there were no other "comparable cases" to which the court could compare
their sentence. 126 In spite of the fact that an exhaustive comparative sentence
review could not be conducted, however, the South Carolina Supreme Court's
holding that proportionality review should include an examination of "all
prior capital cases" is significant. If the court were interested solely in a non-
empirical form of absolute proportionality review, the absence of similar cases
under a new statute would make little difference. Under a reasonableness ap-
proach, for example, the court would simply review the facts of the case and
make a determination whether this was the type of offense that fell into the
category of one deserving the death penalty.

whenever juries across the State generally impose it for the crime in question." Id. at 223
(White, J., concurring).

120. 231 Ga. 829, 204 S.E.2d 612 (1974) (per curiam).
121. Id. at 834, 204 S.E.2d at 616.
122. 233 Ga. 861, 213 S.E.2d 829 (1975) (per curiam), cert. denied, 428 U.S. 910 (1976).
123. Id. at 864, 213 S.E.2d at 832.
124. This, however, is clearly not what the Georgia Supreme Court actually does in con-

ducting its proportionality review. Baldus and his colleagues have shown that the Georgia
court rarely includes life sentence cases in its comparative sentence review. See supra note 45
and accompanying text.

125. 273 S.C. at 211, 255 S.E.2d at 807.
126. "Any system of review that requires a comparison of each case with all similar prior

cases must have a beginning. There will be a first case for each type or category of capital case
that may appear and that first case necessarily cannot be compared to any other similar cases.
The first case must stand alone otherwise comparative sentence review would be forever impos-
sible." Id.
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In State v. Hyman,127 the next opportunity at which the court had to
review a death sentence for proportionality, however, it moved away from an
empirical approach to comparative sentence review. Appellant Hyman's
death sentence for the armed robbery-murder of an elderly man was reviewed
by the state supreme court in the summer of 1981. Four years had passed
since the new death penalty statute had taken effect and there were over
twenty-five convictions for murder involving armed robbery during that time.
Contrary to Shaw, then, the court could not claim that there were no compa-
rable cases with which to compare defendant Hyman's case. However, in its
discussion of the proportionality of Hyman's sentence, the court did not indi-
cate any interest in an empirical approach to proportionality review. The
court's entire discussion of proportionality was as follows: "The record clearly
reflects appellant planned, prepared and committed a brutal crime for the pur-
pose of obtaining money. The death penalty is proportionate to a crime of this
nature and to the crime and defendant in this case." '128

This sentence fulfilled the court's requirement that it review the factual
validity of each death sentence. The court determined that sufficient evidence
existed that Hyman committed a murder with an aggravating circumstance,
armed robbery. The comparative review of the sentence, however, was devoid
of analysis. There was no indication that the court was concerned with
whether or not Hyman's death sentence was proportionate to that imposed in
similar cases. The court simply asserted that it was proportionate to a crime of
this type. It was not excessive, the court concluded, because defendants who
plan, prepare, and commit a murder for monetary gain are within the category
of persons deserving death. Such analysis merely begs the question of propor-
tionality. The court failed to distinguish Hyman's conviction from other
armed robbery-murder convictions for which defendants received non-death
sentences. The court in Hyman failed to elaborate on its implicit measuring
rod. It clearly was no longer interested in relative proportionality, either as a
goal in itself or as a means to assess the absolute proportionality of a particular
death sentence. Instead, the South Carolina Supreme Court applied a "rea-
sonableness model" of proportionality review: given the characteristics of the
crime, a penalty of death was reasonable.

The court's shift away from the analytical framework of Shaw was fur-
ther revealed in State v. Gilbert (II),129 decided less than two months after
Hyman. Affirming the death sentences for two defendants convicted of mur-
der during the commission of an armed robbery, the court's one sentence pro-
portionality analysis found that "the death penalty is proportionate to a crime
of this nature and to the crime and defendants in this case."1 30 The court
again made an unexplained determination that some armed robbery-slayers

127. 276 S.C. 559, 281 S.E.2d 209 (1981).
128. Id. at 571, 281 S.E.2d at 215.
129. 277 S.C. 53, 283 S.E.2d 179 (1981).
130. Id. at 60, 283 S.E.2d at 182.
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are morally deserving of the death penalty, and that these two particular of-
fenders fell into that category. The court did compare the death sentences of
defendants Gilbert and Gleaton with Shaw and Hyman, but these cases in-
volved death sentences that were affirmed, and the court failed to examine
comparable cases where the death penalty was not imposed. In the next two
cases involving proportionality review, State v. Thompson 131 and State v. But-
ler,132 the court conducted similar analyses.

In response to the defense bar's growing objection that its comparative
sentence review was unduly narrow, the South Carolina Supreme Court pro-
vided a definitive explanation of its theory and methodology of proportionality
review in State v. Copeland, calling their analysis "one final pronouncement on
the proper interpretation" of proportionality review. 133 The court declared
that the task of assessing the similarity of cases and determining the scope of
any proportionality review is "plainly and properly left to this Court. ' 134 The
court then presented a discussion of federal constitutional law on the death
penalty, concluding that there is a "profound tension between the requirement
of individualized sentencing and the notion of comparative review. "135

The Copeland court resolved this "profound tension" through a selective
reading of federal case law on capital punishment. Although Gregg v. Geor-
gia 36 and its companion cases require both consistent and individualized capi-
tal sentencing, the Copeland court "resolved" the tension not by balancing the
two, but by rejecting the consistency principle: "the final resolution of a given
appeal, if sentence is to be affirmed, should rest upon the unique correctness of
the result in the given instance rather than its coarse resemblance to other
cases."

137

In pronouncing that the ultimate objective of proportionality review is to
ensure the "unique correctness" of each case, the court adopted an absolute
model of proportionality based upon individual just deserts. The court in
Copeland indicated that a death sentence is proportionate if it is morally de-
served in an individual case even if other, comparable, cases are punished
more leniently. In attempting to determine whether a particular death sen-
tence is deserved or excessive, without depending solely on the idiosyncratic
moral positions of changing court members, the court in Copeland did not

131. 278 S.C. 1, 292 S.E.2d 581 (1982).
132. 277 S.C. 452, 290 S.E.2d 1, cert. denied, 459 U.S. 932 (1982).
133. 278 S.C. 572, 586, 300 S.E.2d 63, 71 (1982).
134. Id. at 587, 300 S.E.2d at 72. The Copeland court went further and concluded that the

"U.S. Supreme Court has declined to impose any specific model of [proportionality] review
upon the states." Id. at 590, 300 S.E.2d at 74.

135. Id. at 587, 300 S.E.2d at 72. The court came to this conclusion because "[t]here is,
after all, some logic to the view that the heinous crime is sui generis, simply beyond compari-
son." Id.

136. 428 U.S. 153 (1976).
137. 278 S.C. at 587, 300 S.E.2d at 72 (emphasis added). The Copeland court seemed to

imply that a comparative review which sacrifices consistency for the individualization of death
sentences is constitutionally acceptable. Such a scheme would perilously resemble those con-
demned by Furman v. Georgia, 408 U.S. 238 (1972).
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completely abandon a comparative approach to proportionality review; it sim-
ply restricted the possible universe of comparable cases to those in which the
defendant was convicted and sentenced to death. It adopted this approach as
its moral barometer because the court was convinced that when a jury imposes
a sentence of death it "has spoken unequivocally." '38 Noting that the voice of
the jury is nullified when based on trial error, the Copeland court further nar-
rowed the universe of comparable cases to affirmed death cases only.'39 Thus,
if the instant case resembles one or more cases in which the jury favored
death, and there was no error in this case, the sentence will be afirmed, even if
the penalty diverges from sentencing patterns.

The Copeland court's method of proportionality review fails to explain
how a reviewing court can distinguish between a jury which speaks unequivo-
cally for death, thus presumably reflecting the moral sentiments of prevailing
community standards, and the occasionally aberrant jury. What the Copeland
court has tragically failed to comprehend is that when a jury speaks for life it
too has "spoken unequivocally" by stating that this is not the type of crime it
believes deserves death. By failing to consider cases in which the jury has
imposed a life sentence, the South Carolina court has divorced itself from the
very community standards of morality it wishes to gauge. If juries in South
Carolina consistently impose life sentences for particular kinds of slayings,
non-egregious armed robbery-murders for example, the state supreme court
under its current method of comparative review will have no way to discover
this trend, and will be unable to distinguish these cases from the few death
sentences that may be imposed for such crimes in the state. Given the meth-
odology outlined by the Copeland court, and applied in subsequent cases, the
court would presume the latter cases in which death sentences were imposed
to be an accurate assessment of community standards, even though it would
more appropriately be described as a perversion of that standard.

The South Carolina court has failed to invalidate a single death sentence
as comparatively excessive. This is not to say, however, that the court has
consistently applied one specific approach to proportionality review.
Although the court has followed a theory of absolute proportionality and em-
ployed a methodology that allows it to consider only previously affirmed death
sentences as comparable cases, it has applied several different rationales in its
comparative sentence review. Table 6 reports the model of proportionality
review used in each of the twenty-six cases in which the state supreme court
has affirmed a death sentence. The table reports the cases in chronological
order along with the justice who authored each opinion, and the text of the
court's discussion of proportionality review in each case.

In examining the opinions in these cases, what is most striking is the
brevity of discussion concerning proportionality review. The absence of ana-
lytical discussion as to why death in each case was a deserved penalty provides

138. Id. at 591, 300 S.E.2d at 74.
139. Id. at 592, 300 S.E.2d at 75.
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no guidance to lower courts to ensure the consistent imposition of the death
penalty. With but a few exceptions, the discussion of proportionality review in
these twenty-six decisions is exceptionally brief, comprising no more than
three to five sentences in most cases. After Copeland there is virtually no addi-
tional discussion of the court's position on proportionality review generally, or
for the specific case under review. The proportionality discussion reported in
Table 6 is, in most instances, the entire discussion provided by the court in the
opinion.

It is apparent that the South Carolina court has never employed an em-
pirically based model of proportionality review. Consistent with its position in
Copeland, the court is not interested in ensuring the uniformity of capital sen-
tencing. In those instances where similar cases are cited, none of them involve
a life sentence. The "string citations" in most cases suggest aproforma tech-
nical compliance with the requirement of the state statute, but provide no in-
sight into the reasons for the court's decisions. The court's only apparent
concern is that each death sentence be deserved based upon the facts of the
individual case.

The court follows one of two models to justify the imposition of the death
penalty in any given case. In some instances, the court simply determines that
a death sentence is appropriate given the egregious facts of the case, and cites
no other cases (the reasonableness model). In others, the court uses the facts
of the case to find the defendant deserving of a capital sentence, and goes on to
cite previously affirmed death cases in support of this position, either because
the specific facts of the case are similar to those in a cited affirmed case (prece-
dent seeking-fact specific model) or because of a similarity in the overall level
of aggravation of the cases (precedent seeking-overall culpability model). By
employing any of these models the court does not attempt to ascertain
whether or not a death sentence is regularly imposed for a given type of homi-
cide. It is sufficient to affirm a death sentence in a given case if it is morally
deserved according to some standard of reasonableness, or if a death sentence
was imposed at least one other time in a comparable case.

Table 7 shows that the South Carolina Supreme Court applied a reasona-
bleness model of comparative sentence review in eight (32%) of the twenty-six
affirmed death cases, a precedent seeking-fact specific model in four (16%) of
the cases, and a precedent seeking-overall culpability model in thirteen (52%)
of the cases.
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TABLE 7
PROPORTIONALITY REVIEW OF SOUTH CAROLINA AFFIRMED DEATH

PENALTY CASES BY JUSTICES" 1979-1986
A: Proportion of Time that Each Model of Proportionality Review is Employed

Type of Proportionality Review No. of Cases* % of All Affirmed Cases

Reasonableness 8 32%
Precedent Seeking - Fact Specific 4 16%
Precedent Seeking - Overall Culpability 13 52%

25 100%

B. Different Justices and Their Employment of Models of Proportionality Review Over Time

Model of
Justice Proportionality Review Case

Date Case
Affirmed

Gregory Precedent Seeking - Overall Culpability
Precedent Seeking - Fact Specific
Precedent Seeking - Overall Culpability
Precedent Seeking - Fact Specific
Reasonableness

Ness Reasonableness
Precedent Seeking - Overall Culpability
Reasonableness
Precedent Seeking - Overall Culpability
Reasonableness
Precedent Seeking - Overall Culpability

Harwell Precedent Seeking - Overall Culpability
Precedent Seeking - Overall Culpability
Reasonableness
Precedent Seeking - Overall Culpability
Reasonableness
Precedent Seeking - Overall Culpability
Precedent Seeking - Overall Culpability

Littlejohn Precedent Seeking - Overall Culpability
Precedent Seeking - Overall Culpability
Precedent Seeking - Overall Culpability

Lewis Precedent Seeking - Fact Specific
Precedent Seeking - Fact Specific

Chandler Reasonableness
Reasonableness

State v. Copeland & Roberts
State v. Woomer
State v. Koon
State v. Elmore
State v. South
State v. Hyman
State v. Gilbert & Gleaton
State v. Butler
State v. Lucas
State v. Smith
State v. Kornahrens
State v. Thompson
State v. Spann
State v. Singleton
State v. Damon
State v. Plemmons
State v. Jones
State v. Patterson
State v. Adams
State v. Chaffee & Ferrell"
State v. Gaskins"
State v. Yates~
State v. Plath & Arnold
State v. Truesdale
State v. Skipver

There are only twenty-five affirmed death penalty cases here. In the first case reviewed by
the South Carolina Supreme Court, State v. Shaw & Roach, there was no model of
proportionality review applied.
This was a per curiam opinion. Inasmuch as the chief justice of the state supreme court at
that time was Justice Littlejohn, and the fact that the discussion of proportionality review in
this case is a virtual verbatim copy of Justice Littlejohn's opinion in State v. Adams, we
attributed the opinion to him.
This was a per curiam opinion. At the time of the Yates opinion, Justice Lewis was the chief
justice of the state supreme court. In addition, the model and style of the proportionality
review in Yates is very similar to that used by Justice Lewis in State v. Plath & Arnold, which
he did write.
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12/20/82
4/13/84
5/16/85
6/04/85
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9/14/81
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1/07/82
1013/83
1/31/85
4/04/85
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Table 7 also indicates that this variation in the methods of comparative
sentence review cannot be explained by variation among judges. There is sub-
stantial within-judge variation in the type of model employed. At different
times, individual judges on the South Carolina court apply different models of
proportionality review, with no discussion of their rationale for employing one
model rather than another. For example, in State v. Hyman,1" Justice Ness
adopted a reasonableness model. Two months later he used a precedent seek-
ing-overall culpability model in State v. Gilbert (II), 141 and thereafter switched
back and forth between the two. This variation cannot be explained as a shift
away from the non-comparative reasonableness model to a precedent seedng
model following the early years of the statute, when comparable cases were
more readily available. A reasonableness model of proportionality review was
utilized as late as 1985 in State v. Singleton,142 State v. Skipper,143 State v.
Plemmons,144 State v. South, 4 ' and State v. Smith.'4" When other models are
used, there is very little discussion provided, and the familiar string citation of
comparable cases is employed. Even in its later cases, the South Carolina
court adheres largely to a legal formula, and has adopted a very detached role
in reviewing the sentencing decisions of juries.14

B. Using Procedural Defects to Correct Comparatively
Excessive Death Sentences

In his early examination of appellate review in Georgia, Dix suggested
that the Georgia court may be using procedural errors to reverse compara-
tively excessive death sentences." Baldus and his colleagues' subsequent em-
pirical analysis confirmed Dix's suspicion, and found that reversal rates for
homicides at lower levels of aggravation were approximately twice as frequent

140. 276 S.C. 559, 281 S.E.2d 209 (1981).
141. 277 S.C. 53, 283 S.E.2d 179 (1981).
142. 284 S.C. 388, 326 S.E.2d 153 (1985).
143. 285 S.C. 42, 328 S.E.2d 58 (1985), rev'd, 476 U.S. 1 (1986).
144. 286 S.C. 78, 332 S.E.2d 765 (1985).
145. 285 S.C. 529, 331 S.E.2d 775, cert. denied, 474 U.S. 888 (1985).
146. 286 S.C. 406, 334 S.E.2d 277 (1985), cert. denied, 475 U.S. 1031 (1986).
147. A vivid example of this is the court's application of proportionality review in three

factually disparate cases: State v. Adams (II), 279 S.C. 228, 306 S.E.2d 208 (1983); State v.
Chaffee, 285 S.C. 21,328 S.E.2d 464 (1984); and State v. Gaskins, 284 S.C. 105, 326 S.E.2d 132,
cert. denied, 471 U.S. 1120 (1985). In Adams, the defendant was convicted of kidnapping,
housebreaking, and murder in the abduction and death of a 16-year-old. Chaffee and Ferrell
were convicted of multiple counts of murder stemming from the kidnapping and "execution-
style" murder of gas station attendants. The defendant in Gaskins was serving multiple life
sentences when convicted of the "murder-for-hire" killing of a death row inmate. In each of the
three cases Justice Littlejohn engaged in a virtually identical discussion of the proportionality of
the penalty. Compare Adams (II), 279 S.C. at 241-42, 306 S.E.2d at 215-16; Chaffee, 285 S.C.
at 35-36, 328 S.E.2d at 472; Gask'ns, 284 S.C. at 130, 326 S.E.2d at 146-47.

148. After noting the Georgia Supreme Court's high reversal rate on procedural issues and
low reversal rates on substantive issues, Dix concluded that "the court is using procedural de-
fects to justify the reversal of death sentences for unarticulated but more 'substantive' reasons."
Dix, supra note 31, at 118.
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as those among highly aggravated homicides. 149 They also noted that the ef-
fect of the Georgia court's reversals on procedural grounds was to reduce sub-
stantially the total number of death sentences identified as comparatively
excessive.150 It is conceivable that the South Carolina court follows a similar
pattern since it reverses a large number of death sentences on procedural
grounds (55%), but has yet to invalidate a sentence on the basis that it is
comparatively excessive.

Appendix B reports the significant characteristics of the thirty-two cases
in which the South Carolina court reversed either the defendant's conviction
or sentence.15 1 If the court is using procedural defects to reverse death
sentences it believes are substantively excessive one would expect to find a
large proportion of such excessive sentences within the group of cases ostensi-
bly reversed on procedural grounds. Table 8 provides the summary of a fact-
specific frequency analysis of proportionality review for the thirty-two re-
versed cases. This approach is identical to the method used in analyzing the
group of twenty-six affirmed death sentences reported in Table 5.151

TABLE 8
PROPORTION OF DEFENDANTS RECEIVING A DEATH SENTENCE WITHIN

SUBGROUPS OF COMPARABLE CASES DEFINED BY FACT-SPECIFIC APPROACH:
REVERSED AND REMANDED ON FIRST DIRECT APPEAL

A. Case Analysis
Case
State v. Gill

State v. Tyner

State v. Gilbert
& Gleaton (I)

State v. Goolsby

State v. Woomer (LA)

State v. Linder

State v. Adams (I)

State v. Plath

State v. Woomer (IB)

State v. J.A. Butler

Number of Specific Facts Matched in Comparison Group:
One Two Three Four

15/105 11/56 9/40 3/29
(.143) (.195) (.225) (.103)
15/105 13/77 7/22 7/18
(.143) (.169) (.318) (.389)
15/105 13/77 9/40 7/29
(.143) (.169) (.225) (.241)
1/2

(.500)
8/22 5/7 5/7
(.364) (.714) (.714)
3/4

(.750)
10/17 8/13 5/7
(.588) (.615) (.714)
8/22 7/11 5/7
(.364) (.635) (.714)
15/105 11/56 9/40 1/16
(.143) (.195) (.225) (.063)
15/105 11/56 2/16
(.143) (.195) (.125)
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A. Case Analysis
Case

State v. Patterson (I)

State v. Truesdale (I)

State v. Smart

State v. Sloan

State v. Koon

State v. Elmore (I)

State v. Woods

State v. Stewart (I)

State v. Norris

State v. Peterson
& Stubbs

State v. Drayton (I)

State v. Middleton (I)

State v. Stewart (m)

State v. Patrick

State v. Brown (1)

State v. Pierce

State v. Arthur (I)

State v. Cooper

State v. Matthews (I)

State v. Patterson

State v. Riddle (I)

State v. Hawkins

Number of Specific Facts Matched in Comparison Group:
One Two Three Four

15/105 13/77 6/55 5/45
(.143) (.169) (.109) (.111)
8/22 5/7 3/4

(.364) (.714) (.750)
8/32 5/11 4/6
(.250) (.455) (.667)
8/22 6/17 3/10

(.364) (.353) (.300)
10/17 8/13 1/5
(.588) (.635) (.200)
8/22 7/11 5/7

(.364) (.635) (.714)
15/105 2/28 2/23
(.143) (.071) (.087)
15/105 14/39 4/14
(.143) (.359) (.286)
8/22 3/11 3/10
(.364) (.273) (.300)
15/105 13/77 7/18
(.143) (.169) (.389)
15/105 2/28 2/28
(.143) (.071) (.071)
15/105 14/39 2/4
(.143) (.359) (.500)
15/105 14/39 4/14
(.143) (.359) (.286)
15/105 13/77 6/55 3/26
(.143) (.169) (.109) (.115)
15/105 11/56 3/10
(.143) (.195) (.300)
8/22 5/7 4/5

(.364). (.714) (.800)
15/105 3/35 1/11
(.143) (.086) (.091)
15/105 2/28 1/7
(.143) (.071) (.143)
15/103 2/28 1/7
(.143) (.071) (.143)
15/105 13/77 2/15
(.143) (.169) (.133)
15/105 13/77 1/10
(.143) (.169) (.100)
2/18 1/10 1/8
(.111) (.100) (.125)
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B: Summary of Death Sentences Within Groups of Comparable Cases by Specific Factsv
Reversed and Remanded Cases Only

Probability of Death Number of Affirmed
Sentence for Comparable Death Cases in This Percent of Affirmed

Cases Category Death Cases
Less than .35 20/32 63%

.36 - .50 3/32 9%

.51 - .75 8/32 25%
.76- 1.00 1/31 3%

C: Summary: Proportion of Death Sentence Within Groups of Comparable Cases by Spccffic
Facts." All Reviewed Cases and Affirmed Cases Only

Probabilty of Death
Sentence for Comparable

Cases All Reviewed Cases Affirmed Cases Only

Less than .35 50% (29/58) 35% (9/26)
.36 -. 50 17% (10/58) 27% (7/26)
.51 -. 75 26% (15/58) 27% (7/26)
.76 - 1.00 7% (4/58) 11% (3/26)

Table 8B indicates that 63% of the death sentences in the reversed cases
would be described as comparatively excessive. In the cases where the death
sentences were affirmed, comparatively excessive sentences were approxi-
mately half as frequent. Table 8C illustrates the effect of the court's proce-
dural reversals on the proportion of comparatively excessive death sentences.
Including both reversed and affirmed cases, fifty-eight death sentences were
reviewed between 1979 and 1987. Of these fifty-eight sentences, one-half
(twenty-nine of fifty-eight) would be considered excessive by our fact-specific
method. After the reversals of thirty-two of these cases on procedural grounds
are taken into account, the proportion of comparatively excessive death
sentences declines to 35%. As Baldus and his colleagues found in their study
of death sentencing in Georgia, there is evidence to support the claim that the
South Carolina court has eliminated some disproportionate death sentences by
reversing either the defendant's conviction or sentence on procedural grounds.
But despite reversals on procedural grounds, over one-third of the death
sentences imposed in the state and affirmed by the court during this period
were comparatively excessive.

C. Differences Between an Empirical and Non-Empirical Approach to
Proportionality Review: Affirming Comparatively Excessive

Death Sentences

The three empirical methods of proportionality review consistently iden-
tified nine cases as examples of comparatively excessive death sentences, even
though the South Carolina Supreme Court affirmed the sentence in each case:
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State v. Hyman,153 State v. Gilbert (II),1A - State v. Thompson,'55 State v.
Yates, 156 State v. Koon (I1),157 State v. Patterson (II),158 State v. Gaskins,159

State v. Lucas,"e and State v. Plemmons.1 61 Focusing on the seven cases in
which the aggravating circumstance was armed robbery, 62 the empirical anal-
ysis indicated that South Carolina juries only infrequently impose a death sen-
tence for the non-egregious killing of an armed robbery victim.'63

Nonetheless the South Carolina court afirmed the death sentences in
these seven armed robbery-murder cases as proportionate to those imposed
"in similar cases, considering both the crime and the defendant."'64 The court
reached these results based on aproforma proportionality review in which it
determined whether or not a death sentence was deserved based on its own
standard of reasonableness. To the extent the court considered comparable
cases, because it included only previously affirmed death sentences in its pool
of comparable cases, when faced with another death sentence to review it sim-
ply determined if it had affirmed a death sentence for a comparable offense. If
the case under review was comparable to an earlier case in which a death
sentence was affirmed, either because it was similar in specific facts or overall
aggravation, the court ceased its "review" and affirmed the sentence.

This theory and method operated in the court's opinions affirming the
seven armed robbery-murder cases that were found to be comparatively exces-
sive. In affirming the death sentence in State v. Hyman, the court's only dis-
cussion was that "[t]he record clearly reflects appellant planned, prepared and

153. 276 S.C. 559, 281 S.E.2d 209 (1981).
154. 277 S.C. 53, 283 S.E.2d 179 (1981).
155. 278 S.C. 1, 292 S.E.2d 581 (1982).
156. 280 S.C. 29, 310 S.E.2d 805 (1982).
157. 285 S.C. 1, 328 S.E.2d 625 (1985).
158. 285 S.C. 5, 327 S.E.2d 650 (1984).
159. 284 S.C. 105, 326 S.E.2d 132 (1985).
160. 285 S.C. 37, 328 S.E.2d 63 (1985).
161. 286 S.C. 78, 332 S.E.2d 765 (1985).
162. In State v. Koon, 285 S.C. 1, 328 S.E.2d 629 (1985), the only aggravating circum-

stance was kidnapping, while in State v. Gaskins, 284 S.C. 105, 326 S.E.2d 132 (1985), the
defendant, considered one of the state's most notorious killers, committed a contract-murder of
a death row inmate while serving several life sentences. Of the remaining seven cases all but
one, State v. Lucas, 285 S.C. 37, 328 S.E.2d 63 (1985), involved the killing of a single victim
with armed robbery as the only aggravating circumstance. In Lucas, the defendant was con-
victed of two murders in conjunction with burglary, armed robbery, and grand larceny. 285
S.C. at 38, 328 S.E.2d at 64.

163. It is not as though death sentences are infrequently imposed for all armed robbery-
murders, however. In State v. Shaw, 273 S.C. 194, 255 S.F_.2d 799 (1979), for example, the two
defendants kidnapped and murdered two teenaged victims, also robbing one of them and raping
and mutilating the other post-mortem. In State v. Copeland, 278 S.C. 572, 300 S.F_2d 63
(1982), the two defendants in two separate incidents robbed, kidnapped, and murdered three
victims "execution style." State v. Woomer (I), 278 S.C. 468, 299 S.E.2d 317 (1982), also
involved a robbery and "execution style" murder, although only one victim was slain. In these
three cases, armed robbery was only one of several contemporaneous felonies and in each case
the slayings were performed with what appeared to be gratuitous violence. For these armed
robbery-murders the death penalty was imposed with substantially more consistency.

164. S.C. CODE ANN. § 16-3-25(C)(3) (Law. Co-op. 1985).
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committed a brutal crime for the purpose of obtaining money."'1 6 The court
did not indicate why the crime was a brutal one. The slaying involved no
excessive violence, nor was the murder "execution style." In fact, police re-
ports of the crime which were obtained for this Article 66 suggest that both
parties to the offense were quite drunk at the time. It seems the court was
chiefly concerned with the fact that the defendant in Hyman had "planned
and prepared" for the robbery. In Hyman, the court had no knowledge of the
proportion of planned armed robbery-murders that resulted in a life sentence.
Nonetheless, the court felt it sufficient to note that in past cases a planned
robbery and slaying had been considered deserving of a death sentence.

The element of planning was also an important factor in the court's af-
firmance of the armed robbery-murder death sentences in State v. Gilbert
(II), 167 State v. Thompson, 168 and State v. Yates.' 69 All three cases, Hyman,
Thompson, and Gilbert (I), are discussed in Yates. In affirming the death
sentence imposed on defendant Yates, the South Carolina court cited the pre-
viously affirmed death sentences imposed in Gilbert (II) and Thompson. As
with Hyman what made these cases comparable was the apparent planning of
the armed robbery (but apparently not the murder). In citing Gilbert (II), the
Yates court noted that the defendants Gilbert and Gleaton "spent a morning
cruising in search of a target to rob," and that the "same prelude to crime also
appears in the record of State v. Thompson." 170 In describing the murder in
Yates, the court referred to the planning of the robbery as the reason for cate-
gorizing it as a Hyman or Gilbert (II) type homicide. The court noted that
Yates and his accomplice "contemplated robbery for over a day, making a
diligent search" for an appropriate robbery target, and in affirming Yates' sen-
tence concluded that "it is sufficient for our purposes that the Appellant dis-
played the same intent and followed the same pattern of preparation as
Gilbert, Gleaton, and Thompson before him." 171 The court concluded that
"[g]iven that we have upheld a comparable sentence in the comparable case of
State v. Gilbert, we are confident that the finding of this jury represents consis-
tent application of the ultimate sanction in this category of capital crime."1 72

The court could have taken a different approach in Yates by examining
the relevant mitigating circumstances. The victim in this murder was not
killed by Yates, but by his accomplice (although Yates participated in the rob-
bery and wounded another person on the scene). The South Carolina court
could have used this fact to distinguish Yates from defendants Hyman,
Thompson, Gilbert, and Gleaton, each of whom was the "triggerman" for his

165. 276 S.C. at 571, 281 S.E.2d at 215.
166. See supra note 50 and accompanying text.
167. 277 S.C. 53, 283 S.E.2d 179 (1981).
168. 278 S.C. 1, 292 S.E.2d 581 (1982).
169. 280 S.C. 29, 310 S.E.2d 805 (1982).
170. Id. at 43-44, 310 S.E.2d at 813.
171. Id. at 44, 310 S.E.2d at 814.
172. Id. at 45, 310 S.E.2d at 814 (emphasis added).

Imaged with the Permission of N.Y.U. Review of Law and Social Change

[Vol. XVII:475



DEATH PENAL TY PR OPOR TIONALITY

respective crime. Instead, the court concluded that this mitigating factor was
"less impressive" than that found in Gilbert (II), in which the defendants were
using drugs. It is apparent that the court gave little weight to Yates' dimin-
ished culpability in the murder when comparing his case with the other armed
robbery-murder cases and focused instead on his participation in the planning
of the crime: "Although this outcome sets the instant case apart from previ-
ous capital sentences we have affirmed, it is sufficient for our purposes that the
Appellant displayed the same intent and followed the same pattern of prepara-
tion as Gilbert, Gleaton and Thompson before him." '173

The court did not, however, confine its attention solely to the level of
preparation for the crime in affirming death sentences for armed robbery-
murders. For example, in State v. Patterson (II), although there was no clear
evidence of prolonged deliberation, the defendant's death sentence was af-
firmed."7 The court's brief proportionality review focused on the number of
entry wounds in the victim: "[tihe victim's autopsy revealed 30 to 40 pellet
wounds to the head ... .,175 Apparently, even though Patterson's armed
robbery did not involve prolonged deliberation or preparation, the grisly na-
ture of the crime scene justified the death sentence in the eyes of the court.

An even more striking example of the South Carolina court's lack of in-
terest in conducting a comprehensive and independent proportionality review
can be seen in State v. Plemmons.176 The armed robbery-murder in Plemmons
did not fit into either the Hyman-Gilbert (II) "deliberation/preparation" cate-
gory nor the Patterson (II) "gruesome" category. The defendant in Plemmons
killed his seventy-two-year-old grandmother while both were drunk and en-
gaged in a heated argument. Unable easily to place this slaying in a previously
constructed category, the court nonetheless affirmed Plemmons' death sen-
tence, in part, on the basis of his personal traits: "We conclude that the de-
fendant's character and the crimes for which he was convicted justify the
jury's recommendation of death." 177 The court conducted no analysis in-
dependent of the jury's consideration of relevant aggravating factors or those
mitigating factors that might have "justified" a life sentence. As to Plemmons'
character, the proportionality discussion does not tell us what weight or con-
sideration the court gave to the fact that Plemmons was born to a mentally
retarded mother in a state institution where he spent most of his early years;
that he suffered considerable physical and sexual abuse as a child; that he
possessed dull-normal intelligence; and that he was described by a psychiatrist
as child-like and immature. 171

In the seven armed robbery-murder cases the court proceeded by at-
tempting to categorize each case into a type of homicide for which at least one

173. Id. at 44, 310 S.E.2d at 814.
174. 285 S.C. 5, 327 S.E.2d 650 (1984).
175. Id. at 12, 327 S.E.2d at 654.
176. 286 S.C. 78, 332 S.E.2d 765 (1985).
177. Id. at 84-85, 332 S.E.2d at 769.
178. Id. at 83-84, 332 S.E.2d at 769.
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previous jury had imposed a sentence of death. If this was impossible to ac-
complish the court merely invented a new category of "deserved homicides"
based on idiosyncratic case characteristics. Importantly, in these and most
other death sentences it reviewed for proportionality, the South Carolina court
did not appear to be interested in conducting an independent, empirical review
of the juries' decisions. Quite the contrary, the South Carolina Supreme
Court's proportionality review amounts to only a pro forma compliance with
the requirements of the state statute. The result is that the decision as to
whether a capital defendant should live or die virtually rests in the hands of
the jury alone.

CONCLUSION

To ensure that capital sentences are both uniform and individualized they
should be subjected to a comparative proportionality review by a court with
statewide jurisdiction. The theory and practice of proportionality review in
South Carolina, however, offers inadequate protection against either relatively
or absolutely disproportionate death sentences. By excluding life sentences
from the universe of comparable cases, the South Carolina court is unable to
determine whether a death sentence is regularly imposed in cases comparable
to the case under review. Nor can the court determine whether a death sen-
tence in a given case is an accurate reflection of prevailing moral standards on
the appropriateness of the penalty for a given class of homicides, or instead is
the product of an aberrant jury. As a result, a jury's imposition of a death
penalty, however aberrant, is virtually immune to challenge. Only through an
empirical comparative review can the South Carolina Supreme Court ensure
that the penalty of death is proportionately applied.
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APPENDIX A:
CASE CHARACTERISTICS FOR SOUTH CAROLINA AFFIRMED DEATH

SENTENCEv 1979 TO 1987

Date
Case Affirmed Case Descnption

State v. Shaw, 273 S.C.
194, 255 S.E.2d 799
(1979), cert denied, 444
U.S. 957 (1979), and 444
U.S. 1026 (1980).

State v. Hyman, 276 S.C.
559, 281 S.E.2d 209
(1981), cert denied, 458
U.S. 1122 (1982), habeas
corpus denied sub nom.,
Hyman v. Aiken, 606 F.
Supp. 1046 (D.S.C.),
vacated and remanded,
777 F.2d 938 (4th Cir.
1985), vacated and
remanded, 478 U.S. 1016
(1986), habeas corpus
granted, 824 F.2d 1405
(4th Cir. 1987).
State v. Gilbert (1), 277
S.C. 53, 283 S.E.2d 179,
cert. denied, 456 U.S.
984 (1982).
State v. Thompson, 278
S.C. 1, 292 S.E.2d 581,
cert. denied, 456 U.S.
938 (1982).
State v. Butler, 277 S.C.
452, 290 S.E.2d 1, cert.
denied, 459 U.S. 932
(1982).
State v. Copeland, 278
S.C. 572, 300 S.E.2d 63
(1982), cert denied, 460
U.S. 1103 and 463 U.S.
1214 (1983).

State v. Woomer (II),
278 S.C. 468, 299 S.E.2d
317 (1982), cert denied,
463 U.S. 1229 (1983).

5/28/79 Three defendants kidnapped and robbed two teenaged
victims at gunpoint. ale victim was immediately
shot; the female victim was raped and then shot to
death. One defendant later returned to mutilate
her body. Defendants were using drugs and alco-
hol at the time of the offiense.

7/22/81

9/14/81

Defendant and four co-defendants robbed two elderly
men in their home. A gun was taken. During
course of the robbery, one of the victims was
beaten and the other one was killed with a
shotgun. Defendant was alleged to be the trigger-
man. Defendants and victims had been drinking
heavily.

After riding around in their car during the morning,
drinking, and using drugs, defendants robbed a
service station owner. During the course of the
robbery the victim was shot and stabbed to death.

1/07/82 Defendant and two co-defendants robbed and killed
the owner of a small store. After first wounding
the victim, defendant fired second, fatal shot.

2/22/82 Defendant picked a young woman up on a road at
night, took her to a remote spot, beat, and raped
her. The victim was shot and dumped into a
nearby pond.

11/10/82 Defendants abducted two victims from a service
station, robbed them, took them to a secluded area,
and killed them "execution style." They then went
to a service station, robbed and abducted another
victim, who was also taken to a remote area and
killed. A third defendant was involved and was
granted immunity from prosecution for his testi-
mony.

12/20/82 Defendant and an accomplice drove to a small grocery
store which they robbed. Store patrons were made
to lie down on the floor. The two offenders then
took two female hostages to a secluded road where
they were raped, shot with a shot gun, and left for
dead. One of the women survived, but was bidly
disfigured. The accomplice killed himself Wore
being captured by police.

Imaged with the Permission of N.Y.U. Review of Law and Social Change

1989-90]



REVIEW OF LAW & SOCIAL CHANGE

Date
Case Affirmed Case Description

State v. Yates, 280 S.C.
29, 310 S.E.2d 805
(1982), cert. denied, 462
U.S. 1124 (1983), denial
of habeas corpus vacated
sub nom, Yates v.
Aiken, 474 U.S. 896
(1985).

State v. Adams (H), 279
S.C. 228, 306 S.E.2d 208,
cert. denied, 464 U.S.
1023 (1983).

State v. Spann, 279 S.C.
399, 308 S.E.2d 518
(1983), cert. denied, 466
U.S. 947 (1984).
State v. Plath (II), 281
S.C. 1, 313 S.E.2d 619,
cert. denied, 467 U.S.
1265 (1984).
State v. Koon (II), 285
S.C. 1, 328 S.E.2d 625,
cert. denied, 471 U.S.
1036 (1985).

State v. Patterson (II),
285 S.C. 5, 327 S.E.2d
650 (1984), cert. denied,
471 U.S. 1036 (1985).

State v. Truesdale (II),
285 S.C. 13, 328 S.E.2d
53 (1984), cert. denied,
471 U.S. 1009 (1985).
State v. Chaffee, 285 S.C.
21, 328 S.E.2d 464
(1984), cert. denied, 471
U.S. 1009 (1985).
State v. Gaskins, 284
S.C. 105, 326 S.E.2d 132,
cert. denied, 471 U.S.
1120 (1985).

12/22/82 Defendant and an accomplice were robbing the victim
at his store when the victim tried to get a gun.
Defendant Yates then shot and wounded this
victim and fled the scene. Upon hearing the shots,
the victim's mother entered the store and struggled
with Yates' accomplice, who stabbed the woman to
death. The wounded first victim then shot accom-
plice to death.

6/29/83 Defendant broke into victim's house with the intent to
kidnap and hold him for ransom. During the
course of the crime, the victim, a mildly retarded
16-year-old boy, resisted, was cut with a knife, and
eventually strangled to death.

10/13/83 Defendant broke into the house of an 82-year-old
woman who lived alone. The victim was robbed,
raped, and then beaten to death.

1/17/84 Two defendants and their two teenaged, female accom-
plices picked up a lone female hitchhiker. They
took her to a remote dump in the woods, beat,
stabbed, and repeatedly raped her.

4/03/85 Defendant abducted a 30-year-old woman from a
shopping mall. They went to a remote area where
defendant killed her and buried her in a shallow
grave. Defendant remembered nothing about the
offense, and led police to the grave 39 days after
the offense.

10/10/84 Defendant and several accomplices robbed a conven-
ience store and shot the 19-year-old clerk in the
back of the head with a shotgun. Robbery was
completed and victim was apparently shot because
he was the only witness to the robbery.

10/31/84 Defendant kidnapped 18-year-old woman from a shop-
ping mall. While driving he shot the victim four
times, and drove to a vacant field where he raped
and left her.

11/13/84 Defendants broke into the home of an 81-year-old
woman. The victim was beaten, brutally raped,
and strangled to death.

1/22/85 Defendant, serving several life sentences for prior
murder convictions, was hired to kill another
inmate residing on death row. Defendant was
hired by the surviving stepson of the deceased's
own crime victims. Defendant killed the victim
with a homemade bomb.
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Date
Case Afflirmed Case Description

State v. Lucas, 285 S.C.
37, 328 S.E.2d 63, cert.
denied, 472 U.S. 1012
(1985).

State v. Singleton, 284
S.C. 388, 326 S.E.2d 153,
cert. denied, 471 U.S.
1111 (1985).

State v. Skipper, 285
S.C. 42, 328 S.E.2d 58
(1985), rev'd, 476 U.S. 1
(1986).
State v. Damon, 285 S.C.
125, 328 S.E.2d 628,
cert denied, 474 U.S.
865 (1985).
State v. Elmore (11), 286
S.C. 70, 332 S.E.2d 762
(1985), vacated and
remanded, 476 U.S. 1101
(1986).
State v. Plemmons, 286
S.C. 78, 332 S.E.2d 765
(1985), vacated and
remanded, 476 U.S. 1102
(1986).
State v. South, 285 S.C.
29, 331 S.E.2d 775, cert
denied, 474 U.S. 888
(1985).
State v. Jones, 288 S.C.
1, 340 S.E.2d 782 (1985),
vacated and remanded,
476 U.S. 1102 (1986).

State v. Smith, 286 S.C.
406, 334 S.E.2d 277
(1985), cert. denied, 475
U.S. 1031 (1986).
State v. Kornahrens, 290
S.C. 281, 350 S.E.2d 180
(1986), cert. denied, 480
U.S. 940 (1987).

1/29/85 Defendant and two accomplices broke into an elderly
couple's home during the night. Both victims were
killed; their house was ransacked and robbed.
Defendant was paroled from prison two days
before the slayings.

1/31/85 Defendant was a prisoner working outside the institu-
tion when the offense occurred. Defendant broke
into the home of a 74-year-old widow, who caught
the defendant breaking into her bathroom. He
then climbed in the window, hit the victim, raped
her, and strangled her to death. Before leaving the
home, the defendant took money and jewelry.

2/12/85 Defendant left a bar with a 23-year-old woman who
was later found under a house raped and strangled.
Defendant had prior rape convictions.

4/04/85 During the course of robbing their home, defendant
killed an elderly man and woman. Both were
struck repeatedly over the bead with a hammer,
causing their deaths.

5/16/85 Defendant broke into the home of a 76-year-old
widow. He robbed, raped her and beat her
severely, causing her death. Before leaving, defend-
ant stuffed the victim's body into a closet.

6/03/85 During the course of an argument defendant shot his
73-year-old grandmother and robbed her of several
thousand dollars. He then placed the victim in a
plastic bag, buried her in a shallow grave, and left
the state.

6/04/85 Defendant killed a rookie policeman with a rifle while
the officer was parked at the side of the road
writing a truffic citation. There was no provocation
or apparent motive.

7/02/85 The defendant hid outside the victim's house and
waited for him to return from work. When the
victim and his wife returned home, defendant shot
victim with a shotgun and forced the victim's wife
into their house. After tying her up, defendant
ransacked the house and stole money.

8/06/85 After arguing with an elderly couple over his request
to borrow their car, defendant repeatedly stabbed
both to death. He then stole money from their
wallets and took their car.

10/13/86 Defendant killed his former wife, her father, and 10-
year-old stepson. All three were repeatedly stabbed
to death and buried in a shallow grave in the
nearby woods. Defendant was also convicted of
kidnapping and burglary in the same incident.
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