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ABSTRACT

In Kennedy v. Louisiana, the Supreme Court noted that the problem of

"unreliable, induced, and even imagined child testimony" creates a "special
risk of wrongful execution in some child rape cases. "' Indeed, empirical
research has repeatedly demonstrated problems with accuracy in children's
accounts of their own experiences. Although the research and commentary in
this area has focused on how allegations of child sexual abuse are addressedin
the criminaljustice system, these studies have much broader implications. every
year, state officials conduct millions of interviews with children in the context of
child welfare investigations. These investigations have serious consequencesfor
families-for instance, they can lead to the placement of a child in foster care or
the termination of parental rights. This article examines the reliability of child
welfare determinations by looking at a subset of the information investigators
consider: children's statements about their past experiences. First, this article
reviews empirical research on suggestibility, lie-telling behavior, and the
capacity of adults to detect lies in children. The article then examines the impact
of structuralfeatures in the child welfare system, and posits that these structural
features do not facilitate the proper evaluation of child statements. The article
concludes by proposing legal reforms to improve the reliability of child welfare
determinations. Ultimately, this article aims to defend the proposition that
caring deeply about children and their safety does not necessarily mean the
child welfare system should rely on what childrensay.
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I.
INTRODUCTION
Statistics reveal that millions of children each year are the subjects of child
welfare investigations. 2 While only a fraction of cases proceed to court, and only
a minority of those cases result in the removal of a child from her home, nearly
four hundred thousand children are in foster care in the United States. 3 Although
many more cases involving children are tried in family courts and dependency
courts than in criminal courts, the stakes are just as high.4 In these cases, parents
may be deprived of their fundamental right to parent, or even visit, their own
children. 5 Likewise, children may be deprived of a relationship with their parents
and family.
As the millions of reports of maltreatment translate to hundreds of
thousands of children in foster care, how is that information filtered? Are
investigators and judges making accurate judgments about which cases present
real risks to children? This paper deals with a subset of that question, the impact
a child's account of her past experiences may have on the accuracy of those
judgments. 6 This article examines how accurately, or inaccurately, the child
welfare system is likely to evaluate statements that children make.
Children's statements form an important part of a record of child
maltreatment. As one treatise on the Legal Rights of Children notes, "[c]hildren

2. U.S. DEP'T OF HEALTH & HUMAN SERVS., CHILD MALTREATMENT 2011 5, 6 (2012).
3. CHILDREN'S BUREAU, FOSTER CARE STATISTIcS 2012, Nov. 2013 (noting that on September
30, 2012, there were an estimated 399,546 children in foster care).
4. Thomas Lyon & Karen Saywitz, From Post-Mortem to Preventive Medicine: Next Steps for
Research on Child Witnesses, 62 J. SOC. ISSUES 833, 851 (2006).
5. The United States Supreme Court has long recognized that a parent has a constitutionally
protected fundamental right to raise his or her children. E.g., Troxel v. Granville, 530 U.S. 57, 66
(2000) (noting that, in light of precedent, "it cannot now be doubted that the Due Process Clause of
the Fourteenth Amendment protects the fundamental right of parents to make decisions concerning
the care, custody, and control of their children."); Wisconsin v. Yoder, 406 U.S. 205, 232 (1972)
("The history and culture of Western civilization reflect a strong tradition of parental concern for
the nurture and upbringing of their children. This primary role of the parents in the upbringing of
their children is now established beyond debate as an enduring American tradition.").
6. As a preliminary matter, it is important to distinguish between the types of statements a
child may make. Children may make statements about their past experiences, or they may express
their desires for the future. For example, a child may make a statement about a past experience of
abuse. On the other hand, the same child may make a statement about the family she wishes to live
with or where she wishes to go to school. Those two types of statements raise very different
concerns. This article is concerned primarily with the first type of statement: a child's account of
her past experiences. Another point to keep in mind is that advocates for children might argue that
a child has a right to make such statements on her own behalf.
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are the most important witnesses to their own abuse or neglect." 7 Yet an
enormous body of empirical research has documented problems with child
testimony and fairness in the legal system. 8 Despite the attention this science has
received in the context of criminal sex abuse trials, child welfare cases continue
to rely on the statements of children in similarly problematic ways.
This article will offer empirical psychological research to demonstrate some
of the impediments to learning the truth about a child's experiences. 9 Part I of
the article begins by describing the scope of the investigatory apparatus
dedicated to child welfare cases. This section describes how a child's statements,
including statements about everyday activities, can be made a part of a child
welfare case. Having established that children's statements are a crucial part of
these investigations, Part II examines empirical research on children's
statements. In particular, this part focuses on (1) the way in which certain forms
of questioning may, unintentionally, elicit an untruthful response from a child
("suggestibility") and (2) how factors such as the desire to avoid getting caught
in a transgression may encourage a child to say something that is not true
("intentional lying"). Part III reviews research regarding the ability of adults to
detect when a child is not telling the truth. This research suggests that even
trained professionals, such as social workers and judges, are unable to reliably
detect a child's inaccurate statements. Some studies show adults performing at
only a chance level, where others show a truth bias: adults are more likely to
view children's untrue statements as true. Having reviewed these phenomena,
Part IV of the article demonstrates the ways in which the child welfare system
may create, rely on, and compound, these inaccuracies. As a result, child welfare
proceedings, even more than other types of cases that rely on child statements,
may result in determinations based on inaccurate information. Finally, Part V of
this article proposes reforms to both investigations and rules of evidence in child
welfare proceedings. These proposals are two-fold: they involve changing
investigation procedures to collect more reliable statements, as well as limiting
the weight accorded to-and admissibility of-child statements. Ultimately, this
7. DONALD T. KRAMER, LEGAL RIGHTS OF CHILDREN 158 (2d ed. 2005).

8. Concern that the legal system may rely on inaccurate statements by children is hardly a
new phenomenon. Notably, in the early nineteen hundreds, Alfred Binet, French psychologist and
father of the modem IQ test, "recommended to French judges that they take responsibility for
obtaining reliable testimony from children, and he cautioned them about the dangers of forcing
their own questions into a child's memory." STEVEN CECI & MAGGIE BRUCK, JEOPARDY IN THE
COURTROOM: A SCIENTIFIC ANALYSIS OF CHILDREN'S TESTIMONY 55 (1995) [hereinafter CECI &
BRUCK, JEOPARDY IN THE COURTROOM]. Nevertheless, as discussed further below, the amount of

new empirical data amassed by Bruck and Ceci, Michael Lamb, Victoria Talwar and others,
provides important new lessons for the legal system.
9. See infra Part II.
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article aims to demonstrate that caring deeply about children and their safety
should not mean that the child welfare system should necessarily rely on what
children say.
II.
THE OVER-INCLUSIVE REGIME OF CHILD WELFARE INVESTIGATIONS:
FROM A CALL TO A CASE

This section briefly outlines how cases are processed through the child
welfare system, devoting attention to three notable features. First, this section
addresses the sheer scope of this investigatory apparatus: child protection
services captures information about millions of children every year. Second,
statistics reveal a problematic level of arbitrariness when it comes to determining
which families actually get caught up in the net. For example, disparity in rates
of substantiation between caseworkers, a system-wide racial disparity, and a
high rate of reversal show that factors other than risk to children impact child
welfare determinations. Third, weak due process protections during an
investigation and court case mean that families have few opportunities to correct
mistakes in child maltreatment determinations. This section outlines the
mechanics of investigations in child welfare cases, and explains how these
investigations can lead to the termination of parental rights. The following
section raises questions about0 the reliability of child testimony and, accordingly,
1
the accuracy of this process.
Under federal law, every state is required to have a system in place for
receiving reports of suspected child abuse."' A staggering number of potential
child maltreatment cases are reported to these hotlines every year. In 2011, an
estimated 3.4 million reports were made to state-level child protection agencies,
at a rate of 45.8 referrals per 1,000 children in the population. 12 These referrals
13
involved an estimated 6.2 million children.
Calls may be placed anonymously, 14 but most reports come from
15
professionals who are mandated to report any suspicion of child maltreatment.
10. Due to the nature of these cases, and the way they are investigated, it is likely that child
welfare determinations commonly rely on children's statements. There is no data available on the
number of calls to state child abuse registries that result from a child as the source. However, case
law reviewed in this paper suggests that children's statements do trigger child welfare
investigations. In addition, children are often interviewed as part of the investigation. See Theodore
Cross & Cecelia Casaneuva, Caseworker Judgments and Substantiation, 14 CHILD
MALTREATMENT 38, 39 (2009) (describing interviews with the child as standardized component of
caseworker investigations).
11. Child Abuse Prevention and Treatment Act, 42 U.S.C. § 5106(a)(2)(A) (2012).
12. CHILD MALTREATMENT 2011, supra note 2, at 5 ("5 years of referral data reveals that both
the reported number and national estimated number of referrals have been increasing since 2007").
13. Id.
14. See, e.g., ARK. CODE ANN. § 12-18-302(d) (2010); CAL. PENAL CODE §11167(f) (West
2011).
15. CHILD MALTREATMENT 2011, supra note 2, at ix.
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The majority of these reports are accepted by state hotlines for further
investigation. Based on data from forty-five states, on average 60.8% of reports
were screened-in (and sent for investigation) and 39.2% were screened-out. 16 In
2011, more than two million reports of child maltreatment were accepted by
state hotlines, each triggered a child protection investigation, and each received a
17
"disposition" from the child welfare system.
Investigations are conducted by child welfare personnel employed by the
state or local department of children's services. In rare instances, the
18
investigations also involve the assistance of local law enforcement.
Investigations can be intrusive: in addition to interviewing the children in the
home, caseworkers may search the home, and may physically examine the
children. 19 It is customary for caseworkers to interview children as part of their
investigation, and many state statutes require caseworkers to make contact with
the child who is subject of the report. 20 A parent's right to an attorney is not

16. Id. at 11. States vary in their rate of screened-in versus screened-out reports. States that
screened-in more than the national screened-in percentage, ranged from 62.6 to 98.6%.
17. Id. at xi.
18. Id. at app. D.
19. Doriane Lambelet Coleman, Storming the Castle to Save the Children: The Ironic Costs of
A Child Welfare Exception to the FourthAmendment, 47 WM. & MARY L. REv. 413, 415 (2005).
20. Cross & Casaneuva, supra note 10, at 39. See, e.g., ALA. ADMIN. CODE r. 660-5-34.04
(2007) (requiring "in person initial contact ... be made with the children who are allegedly abused
or neglected . . . and all other children in the home"); D.C. CODE § 44-1301 (2001) (requiring
investigation within 24 hours which includes "seeing the child and all other children in the
household outside the presence of the caretaker or caregivers"); 325 ILL. COMP. STAT. 5/7.4(a)
(1980) (requiring caseworkers to provide notice to families after seeing to the "safety of the child
and other family members and the risk of the subsequent abuse or neglect"); IOWA CODE §
232.71B(4)(a) (2011) (requiring assessment including "[i]dentification of the nature, extent, and
cause of the injuries, if any, to the child named in the report"); 922 Ky. ADMrN. REGS. 1:330 (2010)
(noting that if the report indicates non-imminent danger of physical abuse "efforts shall be made to
have face-to-face contact with the child within 24 hours" and in other cases face-to-face contact
should be made within 48 hours); MD. CODE ANN., Fain. Law § 5-706 (West 2012) (requiring
investigators "see the child" within five days of allegation of neglect and twenty-four hours after
receiving report of physical or sexual abuse); MINN. STAT. § 626.556(10)(i) (2013) (noting that
"[u]pon receipt of a report, the local child welfare agency shall conduct a face-to-face contact with
the child reported to be maltreated . . ."); N.Y. Soc. SERV. LAW § 424(6)(a) (McKinney 1992)
(noting that "after seeing to the safety of the children" child protective service shall provide some
notification to the subjects of the report and other persons named in the report); 23 PA. CONS.
STAT. § 6368(a) (2007) (noting that "[u]pon receipt of each report of suspected child abuse, the
county agency shall immediately commence an appropriate investigation and see the child
immediately if emergency protective custody is required ... or if it cannot be determined from the
report whether emergency protective custody is needed"); W. VA. CODE 49-6A-9(b)(3) (2008)
(requiring that each local child protective service shall, within fourteen days, conduct "face-to-face
interview with the child or children").
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triggered until a case is filed in court, 2 1 and only a few states require that parents
receive any notice or explanation of their rights. 2 2 Generally, subjects of
23
maltreatment reports consent to investigations.
At the end of the investigation a disposition is reached and the initial report
is either substantiated or unfounded.2 4 In addition, regardless of whether the
report is substantiated, the family may be referred to "services" to address
25
problems identified by the child welfare investigation.
Child welfare investigations arise out of allegations of child abuse as well as
child neglect. 2 6 The 2011 Child Maltreatment Report determined that vastly
more reports for neglect were substantiated than for abuse. 2 7 The study
determined that 78.5% of substantiated reports involved neglect, 17.6% involved
physical abuse, and less than 9.1% involved sexual abuse.2 8 Therefore, although

21. Lassiter v. Dep't of Soc. Servs. of Durham Cnty., N.C., 452 U.S. 18, 30-31 (1981)
(holding that indigent parent has no due process right to appointed counsel in termination
proceedings but noting that many states require appointed counsel not only in parental termination
proceedings, but also in court proceedings in dependency and neglect cases as well).
22. Not every state has a notice requirement, and states that do require some notice be
provided to parents under investigation differ greatly in the information that must be provided. See,
e.g., 325 ILL. COMP. STAT. 5/7.4(b)(3) (1980) ("the Department shall forthwith notify the subjects
of the report in writing, of the existence of the report and their rights existing under this Act in
regard to amendment or expungement"); N.H. REv. STAT. ANN. § 169-C:34(VI) (2013) ("At the
first contact in person, any person investigating a report of abuse or neglect on behalf of the
department shall verbally inform the parents of a child suspected of being a victim of abuse or
neglect of the specific nature of the charges and that they are under no obligation to allow a social
worker or state employee on their premises or surrender their children to interviews unless that
social worker or state employee is in possession of a court order to that effect."); S.C. CODE ANN. §
63-7-920 (2008) ("The department must furnish to parents or guardians on a standardized form
[several pieces of] information as soon as reasonably possible after commencing the investigation
[including t]he allegations being investigated ... whether the person's name has been recorded by
the department as a suspected perpetrator of abuse or neglect ... [and] how information provided
by the parent may be used, the possible outcomes of the investigation"); TENN. CODE ANN. § 37-1406(a) (2013) ("All representatives of the child protective services agency shall, at the initial time
of contact with the individual who is subject to a child abuse and neglect investigation, advise the
individual of the complaints or allegations made against the individual consistent with laws
protecting the rights of the informant."); VA. CODE ANN. § 63.2-1516.01 (2012) ("The local
department shall, at the initial time of contact with the person subject to a child abuse and neglect
investigation, advise such person of the complaints or allegations made against the person, in a
manner that is consistent with laws protecting the rights of the person making the report or
complaint.").
23. Coleman supra note 19, at 465 (estimating that subjects of child welfare investigations
consent approximately ninety percent of the time).
24. There is some variation in the terminology employed by states. For example New York
and Illinois use the term "indicated" to refer to an unfavorable disposition, where other states use
the terms founded/unfounded or substantiated/unsubstantiated.
25. These numbers raise a variety of questions beyond the scope of this article. Whether these
services are warranted, and whether families view these referrals as voluntary or coerced are
outside the bounds of this paper.
26. The definition of these terms varies by state. See CHILD MALTREATMENT 2011, supra note
2, at app. D.
27. Id., at ix.
28. Id., at 21.
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most of the cases that reach the national news media involve serious abuse, most
child maltreatment allegations do not involve abuse at all. 29
Allegations of neglect may include an array of parenting infractions,
including a dirty home, marijuana use outside the presence of a child, excessive
tardiness and missed school days. 30 When allegations involve the condition of
the home or school lateness, the evidence needed will often involve observations
about routine family business. Investigating a neglect case may require
caseworkers to obtain evidence about ordinary family activities asking children
questions such as: when was the last time your mother did laundry? What time
does your mother wake you up for school? Or, have you ever seen your mother
smoke anything? What did it look like? These statements become part of a case
record maintained by the state child welfare officials. As discussed below, most
research has been devoted to understanding how best to discuss serious abuse
and sexual abuse with children; 3 1 but the majority of child maltreatment
interviews likely involve less painful topics.
After the investigation, the majority of reports to these child maltreatment
hotlines are determined to be unfounded. Indeed, only one-fifth of reports result
in determinations of child maltreatment. 32 The fact that so few reports are
substantiated is even more surprising in light of the generally low legal standard
required for substantiation by most states. A little over half of states impose a
preponderance of the evidence standard, and several other states consider a
report substantiated if the investigation reveals "some credible evidence" or if

29. See MARTIN GUGGENHEIM, WHAT'S WRONG WITH CHILDREN'S RIGHTS? 193-94 (2005).
30. See Martin Guggenheim, Somebody's Children: Sustaining the Family's Place in Child
Welfare Policy: Nobody's Children: Abuse and Neglect, Foster Drift, and the Adoption

Alternative. by Elizabeth Bartholet. Boston: Beacon Press. 1999. Pp. VIII, 3, 113 HARV. L. REV.
1716, 1725 (2000) (discussing study which found that ninety percent of child welfare caseload in
one jurisdiction "involve[d] less serious physical abuse (for example, a single, minor injury such as
a bruise or a scratch) or less severe neglect (such as parental drug or alcohol abuse with no other
apparent protective issues, dirty clothes or a dirty home, lack of supervision of a school-age child,
or missed school or medical appointments)..."). As Professor Guggenheim describes, these lowerrisk neglect cases are often poverty-related. The trend towards investigating and prosecuting lowrisk parenting infractions has not abated in recent years. E.g., In re Arthur S., 68 A.D.3d 1123,
1124 (N.Y. App. Div. 2009) (noting that the presumption of child neglect created by marijuana use
is not rebutted by a showing that "the children were never in danger and were always well kept,
clean, well fed and not at risk").
31. See infra Part II.
32. CHILD MALTREATMENT 2011, supra note 2, at 17 ("[M]ore than 3.7 million (duplicate
count) children were the subjects of at least one report. One-fifth of these children were found to
be victims with dispositions of substantiated (18.5%), indicated (1.0%), and alternative response
victim (0.5%). The remaining four-fifths of the children were found to be non-victims of
maltreatment.").
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abuse or neglect is to be "reasonably suspected."'3 3 That threshold does not even
require a determination that it was more likely than not that the maltreatment
occurred.
Although overall substantiation rates are low, the rates of substantiation
vary dramatically between individual workers and between different states. At
the state level, in 2011, some states substantiated fewer than ten percent of all
calls, including: Virginia, Pennsylvania, Kansas, Missouri, New Hampshire, and
Montana. 3 4 Other states substantiated more than half Maryland, Hawaii, Utah,
Puerto Rico, Rhode Island and Georgia. 35 Although this can be partially
36
explained by the difference in evidentiary burden, that is not the whole story.
Maryland, for example, had the highest rate of substantiation in 2011, but state
law in Maryland requires the highest burden of proof: a preponderance of the
37
evidence.
Variation also exists between caseworkers. Research on rates of
substantiation has revealed that caseworker determinations may depend on a
variety of factors, such as experience, self-reported skills of the caseworker, and
whether the worker has a supportive relationship with coworkers. 38 For example,
a study of Child Protection Services (CPS) workers in North Carolina found the
individual rate of substantiation for sexual abuse ranged from forty-five percent
to sixty-three percent of cases. 3 9 In another study that relied on nationally
available data about child wellbeing, caseworkers were less likely to substantiate
reports involving boys, even when the study controlled for other factors, such as
the level of harm alleged. 40 These findings and others have led researchers to
conclude that a substantiation decision "is an imperfect measure of child
41
maltreatment."
Furthermore, it is important to consider significant racial disparities in the
substantiation of child maltreatment reports. According to Law Professor
Dorothy Roberts, "[b]lack families are the most likely of any group to be

33. E.g., CAL. PENAL CODE §11166(a)(1) (West 2010); N.Y. SOC. SERV. LAW § 422(2)(a)
(McKinney 1992); OR. REv. STATS. § 419B.030(1) (2011). See also CHILD MALTREATMENT 2011,

supra note 2, at 129.
34. See CHILD MALTREATMENT 2011, supra note 2, at 29. (This cohort was divided (18.5%

substantiated, 1.0% indicated, 0.5% alternative response victim, 9.3% alternative response
nonvictim, 58.9% unsubstantiated, 0.1% intentionally false, 1.8% closed with no finding, 9.1% no
alleged maltreatment, 0.8% other and 0.1% unknown)).
35. Id.
36. Cross & Casaneuva, supra note 10, at 41 (describing conclusions of another study which
found that "the verbal formula"-the legal standard-hardly affects the caseworkers decision to
substantiate a case).
37. CHILD MALTREATMENT 2011, supra note 2, at app. (Maryland).

38. Cross & Casaneuva, supra note 10, at 41 (finding caseworker substantiation is flawed
measure of actual child maltreatment).
39. Mark D. Everson & Barbara W. Boat, False Allegations of Sexual Abuse by Children and
Adolescents, 2 J. AM. ACAD. CHILD & ADOLESCENT PSYCHIATRY 230, 232 (1989).

40. Cross & Casaneuva, supra note 10, at 41.
41. Id., at 50.
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disrupted by child protection authorities." 42 Statistics from the 2011 Child
Maltreatment study corroborate this claim. Black children were the subject of
substantiated reports at a level of 14.2 children per 1000; the rate of
substantiation for American-Indian/Alaskan Native children was 12.4 per 1000.
White and Hispanic children, on the other hand, were the subject of a
substantiated report at a rate of 8.0 and 8.4 of 1000 children, respectively. Asians
(excluding Pacific Islanders) had a substantiation rate of only 1.7 per 1000
3

children.

4

Although child protection dispositions are purely administrative, the
consequence of a substantiated hotline report can be significant for families.
Even without appearing in a family or dependency court, a substantiated report
results in the inclusion of the named adult in a statewide database. 44 New York's
database alone contains more than 4.3 million names-meaning that a number
equivalent to over half the entire population of New York City is listed in the
database. 45 A substantiated report of child maltreatment can prevent a person
from obtaining a variety of jobs and can prevent them from becoming a foster or
adoptive parent.4 6 In many states, there is no state law procedure for appealing
inclusion in the registry of child maltreatment. 4 7 Available data suggests that
42. Shani King, The Family Law Canon in a (Post?) Racial Era, 72 OHIO ST. L.J. 575, 603
(2011) (quoting DOROTHY ROBERTS, SHATTERED BONDS: THE COLOR OF CHILD WELFARE 8 (2002)).

The reasons for this disparity have been debated elsewhere. See ANDREA J. SEDLAK, JANE
METTENBURG, MONICA BASENA, IAN PETTA, KARLA MCPHERSON, ANGELA GREEN, & SPENCER Li,
FOURTH NATIONAL INCIDENCE STUDY OF CHILD ABUSE AND NEGLECT 9 (2010); Elizabeth Bartholet,
The Racial Disproportionality Movement in Child Welfare: False Facts and Dangerous
Directions, 51 ARIZ. L. REV. 871, 871 (2009) (claiming that "[t]he evidence indicates that black
children are in fact disproportionately victimized by maltreatment"). Although this paper does not
directly address the question of racial disparity in child maltreatment, it does shed light on
problems with using substantiation rates as an actual measure of child maltreatment. See Cross &
Casaneuva, supra note 10, at 41.
43. CHILD MALTREATMENT 2011, supra note 2, at 38.
44. Joan Owhe, Indicated Reports of Child Abuse Maltreatment: When Suspects Become
Victims, 51 FAM. CT. REV. 316, 318-21 (Apr. 2013).
45. N.Y. STATE OFFICE OF CHILDREN AND FAMILY SERVS., FEASIBILITY STUDY OF FAMILY AND
SUPREME COURT ACCESS TO THE STATEWIDE CENTRAL REGISTER OF CHILD ABUSE AND
MALTREATMENT, INTERIM REPORT TO THE GOVERNOR AND NEW YORK STATE LEGISLATURE, 9

(2009), available at http://www.ocfs.state.ny.us/main/reports/Feasibility%20Study%201nterim
%20Report.pdf). According to Census Bureau population estimates, New York City's
population increased from 8,175,133 in April of 2010 to 8,405,837 in July of 2013. CITY OF
NEW YORK, DEPARTMENT OF CITY PLANNING,

CURRENT ESTIMATES OF NEW YORK CITY's

POPULATION FOR JULY 2013, availableat http://www.nyc.gov/html/dcp/html/census/popcur.shtml.
46. Owhe, supra note 44, at 319.

47. U.S. DEP'T OF HEALTH & HUMAN SERVS., INTERIM REPORT TO THE CONGRESS ON THE
FEASIBILITY OF A NATIONAL CHILD ABUSE REGISTRY, 29 (2009). See also Humphries v. Los
Angeles County, 554 F.3d 1170, 1201 (9th Cir. 2009), rev'd in part on other grounds, 131 S. Ct.

Imaged with Permission of N.Y.U. Review of Law & Social Change

2014

CAN THE CHILD WELFARE SYSTEMPROTECT CHILDREN

315

seventy-five percent of substantiated reports that are appealed are expunged.4 8
From the investigation stage, very few cases result in court action. Of
substantiated reports, one study found that only nineteen percent resulted in
court actions. 4 9 Among the fraction of cases that are filed in court, most do not
result in a foster care placement. 50 In other words, more than eighty percent of
cases where allegations are substantiated end with the inclusion of the adult in a
state registry, but no formal court action. Of the cases that do go to court, most
children remain with their families under supervision.
Families who do have their day in court will find that child welfare
proceedings do not offer the same due process protections as have been deemed
constitutionally required in criminal cases. 5 1 For instance, the burden of proof in
child welfare proceedings is a mere preponderance of the evidence; 52 parents do
not have a due process right to appointed counsel; 53 and there is no guarantee of
a trial by jury or a speedy trial.54
Throughout the stages of a child welfare case, evidence rules tend to favor
the inclusion of evidence that, in other contexts, is deemed unreliable. 55 During
many points, hearsay may be admissible. For example, when a child welfare case
is initially arraigned, the court is often called on to make a preliminary
determination about whether to release the child to the parent or to place the
child in the temporary care of the state. These determinations can be made
without a formal hearing. 56 If the decision is made to place the child in the care
447 (2010) (finding California's lack of procedure, which enables parents to remove themselves
from the Child Abuse Central Index is unconstitutional under the Due Process Clause).
48. Dupuy v. McDonald, 141 F. Supp. 2d 1090, 1102 (N.D. Ill. 2001) ("Ultimately, 74.6% of
indicated reports were expunged in the appeals process."); Valmonte v. Bane, 18 F.3d 992, 1003
(2d Cir. 1994) (acknowledging party's presentation of seventy-five percent reversal rate).
49. CHILD MALTREATMENT 2011, supra note 2, at 83 (referring to study of forty-six states).

According to the study, "[c]ourt action may include any legal action taken by the CPS agency or
the courts on behalf of the child, including authorization to place a child in foster care and filing
for temporary custody, protective custody, dependency, or termination of parental rights." Id.
50. Id. (finding that "[alnalyzing data from the States that report both foster care and in-home
postresponse services reveals that three-fifths (62.6%) of victims (duplicate count) who received
postresponse services received only in-home services").
51. E.g., Lassiter v. Dep't of Soc. Servs., 452 U.S. 18, 31 (1981).
52. The burden of proof for termination of parental rights is higher, a clear and convincing
evidence standard. Santosky v. Kramer, 455 U.S. 745, 747-48 (1982). The Indian Child Welfare
Act of 1978 permits termination of parental rights only upon "evidence beyond a reasonable
doubt" Indian Child Welfare Act, 25 U.S.C. § 1912(f) (2012).
53. Lassiter, 452 U.S. at 31.
54. See Martin Guggenheim & Christine Gottlieb, Justice Denied: Delays in Resolving Child
Protection Cases in New York, 12 VA. J. Soc. POL'Y & L. 546, 549 (2005).
55. E.g., N.Y. FAM. CT. ACT §1031(f) (McKinney 2010); In re Archer, 744 N.W.2d 1, 9
(Mich. Ct. App. 2007) ("Circumstances indicating the reliability of a hearsay statement may
include spontaneity, consistent repetition, the mental state of the declarant, use of terminology
unexpected of a child of similar age, and lack of motive to fabricate."); State v. Boston, 545
N.E.2d 1220 (Ohio 1989) (expanding type of evidence allowable and unobjectionable in child
abuse cases).
56. The colloquy of lawyers can be considered by the court, and may include statements made
by children out of court. See In re Amber S., 84 A.D.3d 1243, 1246 (N.Y. App. Div. 2011).
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of the state, the parent (and sometimes the child) may request a hearing to have
the child returned.5 7 At many of these hearings, hearsay is admissible without
any requirement of corroboration.5 8 In these instances when hearsay is
permitted, caseworkers can testify about conversations they had with children
out of court. These interim decisions can have a lasting impact on the case,
particularly because months or years can go by before a trial is held on the
59
charges of abuse or neglect.
Even when a trial is held, the outcome of a case can turn on determinations
of a child's credibility. 60 At trial the underlying allegation of abuse or neglect
must be proven by the state, but the rules of evidence are not necessarily the
same as in the criminal or civil context because family courts are primarily
concerned with identifying child maltreatment. 6 1 A child's hearsay statements
are typically admissible only if corroborated by some other fact. 62 Rarely, some
states permit a child's uncorroborated hearsay statement to support a finding of
abuse. 6 3 Yet even where hearsay is admissible with corroboration, the threshold
for corroboration can be quite low. 64 Accordingly, the evidence in a child

57. See, e.g., N.Y. FAM. CT. ACT §§ 1027, 1028 (McKinney 2010).
58. Id.
59. See Guggenheim & Gottlieb, supra note 54, at 551-53 (describing New York Family
Court cases in which trial was delayed for up to three years after petitions were filed).
60. E.g., In re Blaize F., 855 N.Y.S.2d 284, 286 (App. Div. 2008) (crediting statements of
child that contradicted the statements of step-father and contradicted account of event she had
previously given her mother); In re Kayla J., 903 N.Y.S.2d 601, 603 (App. Div. 2010) (noting that
"[r]esolution of this very difficult case turned almost entirely on issues of credibility."); In re R.M.,
718 N.E.2d 550, 556 (Ill.
App. Ct. 1999) (crediting child's accusations of cigarette bums, possibly
on regular basis, by parents despite reluctance and delay in reporting this and despite lack of
reliable physical indications of past bums); In re Welfare of Child of C.A.P. & E.E.G., No. A09922, 2009 WL 3364308, at *2 (Minn. Ct. App. 2009) (enterin finding of abuse after finding child
credible though she appeared "distracted and reluctant to answer several questions" while
testifying, the child's mother believed she was lying, and family friends and child's brother
testified that they did not observe indications of the inappropriate contact alleged by child).
61. See, e.g., Guadalupe A. v. Superior Court, 285 Cal. Rptr. 570 (Ct. App. 1991) ("When
ruling in dependency proceedings, the welfare of the minor is the paramount concern of the court.
The purpose of these proceedings is not to punish the parent, but to protect the child ...
Consequently, a trial court should not restrict or prevent testimony on formalistic grounds. On the
contrary, the court should avail itself of all evidence which might bear on the child's best
interest.").
62. See Elisa Krackow & Steven J. Lynn, Is There Touch in the Game of Twister? The Effects
of Innocuous Touch and Suggestive Questions on Children's Eyewitness Memory, 27 L. & HUM.
BEHAV. 589 (2003).
63. See Marshall v. Browning, 712 S.E.2d 71, 74 (Ga. Ct. App. 2011) ("[I]t is well established
that a child's uncorroborated testimony may serve as evidence of child molestation.").
64. See In re Charlie S., 920 N.Y.S.2d 187, 188 (App. Div. 2011) ("[T]he child's out-of-court
statements alleging that the father inappropriately touched his buttocks were sufficiently
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welfare case may include a caseworker's testimony about a prior conversation
with a child. Once a finding of neglect or abuse has been entered, hearsay can be
65
freely admissible again during the dispositional hearing.
There is no question that the child welfare system casts a wide net. The
purpose of rules that welcome evidence from virtually any source and require
investigation of even minor, anonymous allegations, is, ostensibly, to leave no
stone unturned in the investigation of child maltreatment. 66 One could
persuasively argue that this vastly over-inclusive system is worthwhile if more
cases of child maltreatment are identified. But that supposition is only valid to
the extent the system is making high quality judgments. It would be problematic
if the system were to intrude on private family life based on erroneous or
unsubstantiated judgments. The variation in substantiation rates by state, by
caseworker, and by race and gender of the child, suggest that risk factors alone
do not explain the outcome of child welfare investigations. Therefore, it is
critically important to look at whether determinations of risk and harm are based
on the best available information.
III.
EMPIRICAL RESEARCH ON CHILDREN'S STATEMENTS
Given the scope of the child welfare apparatus, the frequency that the
apparatus makes contact with children, and the consequences for families, it is
surprising how little data is kept about how those investigations are conducted.
The empirical data that is available may shed light on some factors that impact
the reliability of children's statements. There is no question that children are
capable of accurately remembering and recounting both innocuous and
traumatizing past experiences. 6 7 Nevertheless, there are many reasons why a
child's account of her experiences may not be accurate.
corroborated by testimony from the child's case worker and from his high school principal, both of
whom stated that the child related to them that such activity occurred.").
65. The dispositional hearing of a child welfare case is akin to the sentencing portion of a
criminal trial. Following a finding of abuse or neglect, the court issues a disposition: an order
against the parent requiring certain remedial measures. E.g., In re Madison T., 153 Cal. Rptr. 3d
437, 440 (Ct. App. 2013) ("In general, a social worker's testimony at a dispositional hearing is

largely based on hearsay. If it is appropriate for the social worker to rely on a particular item of
evidence in making a dispositional recommendation, the fact that the evidence is hearsay is not
objectionable as long as the evidence is otherwise reliable, as it was here.").
66. See Coleman, supra note 19, at 539 ("The states' view of the children's own interests is
consistent with their public policy objectives. That is, they assume the children would want state
officials to take no chances, and to leave no stone unturned, in their effort to substantiate a

maltreatment report.").
67. See Kelly L.Warren, Elyse Dodd, Graham Raynor, & Carole Peterson, Detecting
Children's Lies: Comparing True Accounts About Highly Stressful Injuries with Unprepared,
Preparedand Coached Lies, 30 BEHAV. Sci. & L., 329, 329 (2012) (citing studies showing that

children have elaborate memories about events such as personal injuries, natural disasters, and
painful medical procedures). But see David J. La Rooy, Lindsay C. Malloy, & Michael E. Lamb,
The Development of Memory in Childhood, in CHILDREN'S TESTIMONY: A HANDBOOK OF
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Some of these reasons are intuitive: for example, a child's memory is
limited by her age, and any delay between the event at-issue and the relevant
interview. Younger children are less likely to recall information correctly than
older children, and younger children forget events more rapidly than older
children. 68 Also, a child's age often determines whether a child understands the
full import of what she is saying. For example, a four-year-old who says
something happened "yesterday" may not have developed the ability to identify
69
chronological time.
Some limitations on the accuracy of child memory are less intuitive. For
example, empirical research over the past two decades has consistently
demonstrated that adults may inadvertently ask questions that negatively impact
a child's ability to accurately recall her experiences. This process of
' 70
unintentionally altering a child's memory is referred to as "suggestibility."
Further, new research has begun to show that children, even young children, can
be "successful" lie-tellers; children begin to tell lies during their preschool years
and lie-telling behavior increases with age. 7 1 The following section will focus on
some of these less intuitive sources of inaccuracy.
A. SUGGESTIBILITY AND UNINTENTIONAL ADULTINFLUENCE
Even ordinary conversations between children and adults can lead to

PSYCHOLOGICAL RESEARCH AND FORENSIC PRACTICE 49, 60 (Michael E. Lamb, David J. La Rooy,

Lindsay C. Malloy, & Carmit Katz, eds., 2nd ed. 2011) [hereinafter La Rooy, Malloy & Lamb, The
Development ofMemory in Childhood].
The relations between stress and memory are inconsistent, with some studies
indicating enhanced performance by children and others showing detrimental
effects of stress. Importantly, however, memories of stressful or even traumatic
experiences are subject to the same encoding, storage, and retrieval principles
as are memories for more mundane events, meaning that we can forget
traumatic events, just as we can forget other experiences, that traumatic or
stressful experiences are not necessarily remembered in richer detail just
because the events were traumatic and that all memories can be contaminated.
68. See La Rooy, Malloy, & Lamb, The Development of Memory in Childhood,supra note 67,

at 52-53.
69. David J. La Rooy, Lindsay C. Malloy, & Michael E. Lamb, Setting Realistic
Expectations: Developmental Characteristics, Capacities and Limitations, in CHILDREN'S

22, 23 (Michael
E.Lamb, David J. La Rooy, Lindsay C. Malloy, & Carmit Katz, eds., 2nd ed. 2011) [hereinafter
TESTIMONY: A HANDBOOK OF PSYCHOLOGICAL RESEARCH AND FORENSIC PRACTICE

La Rooy, Malloy & Lamb, Setting Realistic Expectations].

70. See infra Part II.A.
71. See infra Part II. B.
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misunderstandings. 72 This difficulty that adults have understanding what
children have experienced has yielded an enormous body of psychological
research. 73 Perhaps motivated by high profile cases in which children falsely
accused adults of molestation, 74 research in this area has tended to focus on
childhood sexual abuse. 7 5 After decades of study, research demonstrates
unequivocally that suggestive interviewing causes children to make false
allegations including allegations of sexual abuse. 76 Accordingly, an unsuspecting
interviewer can unintentionally cause children to make statements that are
untrue. 77 Citing this science, the Supreme Court has noted that:
The problem of unreliable, induced, and even imagined child
testimony means there is a 'special risk of wrongful execution'
in some child rape cases ....
Studies conclude that children are
highly susceptible to suggestive questioning techniques like
repetition, guided imagery, and selective reinforcement ...
Similar criticisms pertain to other cases involving child
witnesses; but child rape cases present heightened concerns
because the central narrative and account of the crime often

72. See CECI & BRUCK, JEOPARDY INTHE COURTROOM, supra note 8, at 77-78. Stephen Ceci
recounts a conversation between a mother and a four year old child that captures the concern:
"Mother:
So
tell
me
about
his
Child:
It's
a
special
Mother:
Child:
And
Mother:
What
do
you
mean
Child:
Sparks
come
out
of
the
Mother:
When
you
draw,
you
Child:
Mother:
Oh,
wow.
You
mean
like
fire
Child: Ya sparks."

crayon.
crayon.
Ya.
sparks.
sparks?
crayon.
mean?
Yes.
sparks?

Ceci writes, "[t]he child, who was a subject in one of our experiments, was trying to tell his mother
about a crayon that has 'sparkles.' Having never seen that type of crayon before, the mother
inaccurately concluded that the crayon bums a hole in the paper."
73.Id.
74. See Clyde Haberman, The Trial That Unleashed Hysteria Over Child Abuse, N.Y. TIMES,
Mar. 10, 2014; State v. Michaels, 642 A.2d 1372 (N.J. 1994); Michael E. Lamb, Yael Orbach, Irit
Hershkowitz, Phillip W. Esplin, & Dvora Horowitz, Structured Forensic Interview Protocols
Improve the Quality and Informativeness of Investigative Interviews with Children: A Review of
Research Using the NICHD Investigative Interview Protocol, 31 CHILD ABUSE & NEGLECT 1201,

1202 (2007) [hereinafter Lamb, Orbach, Hershkowitz, Esplin & Horowitz, Structured Forensic
Interview Protocols] (noting that widespread publicity about "infamous cases" led many
researchers to study children's capacity to provide accurate accounts of their past experiences).
75. E.g., CECI & BRUCK, JEOPARDY N THE COURTROOM, supranote 8.
76. See Maggie Bruck & Stephen J. Ceci, The Suggestibility of Children's Memory, 50 ANNU.
REV. PSYCHOL. 419, 436 (1999) [hereinafter Bruck & Ceci, The Suggestibility of Children's
Memory].
77. Id. at 436 ("In a very real sense, the reliability of young children's reports has more to do
with the skills of the interviewer than to any natural limitations on their memory.").
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78
comes from the child herself.

Without reviewing the entire literature here, this article aims to present a
few examples of the type of innocuous questioning that can yield profoundly
distorted results. 7 9 Although it has been acknowledged that suggestibility is
problematic, courts have generally failed to grant relief unless it is demonstrated
that such suggestibility rose to the level of coercion. 80 This judicial approach
minimizes the danger posed by these seemingly innocuous questions because
they can lead to false allegations and, indeed, false memories. 8 1 Problematic
interviews may involve interviewer bias, repeated questioning, question
wording, and other subtle interview techniques.
1. Interviewer Bias

Interviewer bias occurs when an interviewer holds a prior belief about the
occurrence of some event. 82 Studies have shown that an interviewer's view of
events can influence the type of statement they elicit. It would seem that this
would not be a primary concern in the child welfare context, where an
interviewer's goal is to find out what happened to a child. That is, there is no

obvious bias that would infect an interviewer's perspective. However, as it turns
out, even a slightly misinformed interviewer can influence a child's response.

78. Kennedy v. Louisiana, 554 U.S. 407, 443-44 (2008).
79. See, e.g., Bruck & Ceci, The Suggestibility of Children'sMemory, supra note 76.
80. E.g., State v. Michael H., 970 A.2d 113, 122 (Conn. 2009) (noting "the defendant has
failed to make any showing that such testimony was the product of unduly coercive or suggestive
questioning"); State v. Bumgarner, 184 P.3d 1143, 1150 (Or. Ct. App. 2008) (discussing "taint
hearings" as a way to deal with "coercive child interviewing"); Commonwealth v. Davis, 939 A.2d
905, 910 (Pa. Super. Ct. 2007) (noting that "the suggestive technique and content of the interviews
provided clear and convincing evidence that J.D.'s later recollections were tainted and a product of
coercion, not of his own memory").
81. See Simona Ghetti & Kristen Weede Alexander, "If It Happened,I Would Remember It":
Strategic Use of Event Memorability in the Rejection of FalseAutobiographicalEvents, 75 CHILD
DEV. 542, 542 (2004) ("Numerous studies have replicated the finding that postevent misleading
information may distort children's memory of details of an event, and that sizable percentages of
children and adults may at times create memories for entirely false events."); J. Zoe Klemfuss &
Stephen Ceci, Normative Memory Development and the Child Witness, in THE EVALUATION OF
CHILD SEXUAL ABUSE ALLEGATIONS 153, 172 (Kathryn Kuehnle & Mary Connell eds., 2009)
("There is evidence that children who have been interviewed suggestively often come to believe
the suggestions because the false information takes the place of the actual event details in
memory.").
82. See The Suggestibility of Children's Memory, supra note 76, at 423 ("Interviewer bias
characterizes those interviewers who hold prior beliefs about the occurrence of certain events and,
as a result, mold the interview to maximize disclosures from the interviewee that are consistent
with the interviewer's prior beliefs.").
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For example, in one study, preschoolers played a game similar to "Simon
Says," and one month later they were interviewed by a trained social worker
"who was given a one-page report containing" both "accurate information and

erroneous information" about the game. 8 3 The interviewer was told that various
actions might have occurred during the game and was not informed that some of
the information in the report was inaccurate. 84 Those one-page reports
"powerfully influenced the dynamics of the interview." 85 When asked about the
events that were accurately portrayed in the reports, the children correctly
recalled ninety-three percent of all events. 8 6 However, when asked to describe
events about which the social worker had been misinformed, thirty-four percent
of the three- to four-year-olds and eighteen percent of the five- to six-year olds
corroborated the social worker's misperception: that is, recalled one or more
events that did not occur. 87 Furthermore, the study reported that "children
seemed to become more credible as their interviews unfolded. ' 8 8 Although the
children were reluctant to offer details of the false events, later some children
"abandoned their contradictions and hesitancy and endorsed the interviewers'
erroneous hypothesis." 8 9 Based on this and other research, experts in the field
have concluded that interviewers' beliefs about an event can influence the
90
accuracy of children's answers.
Researchers speculate that interviewer bias has such a profound effect on
young children because they are cooperative. When questioned by a respected
adult, "children sometimes attempt to make their answers consistent with what
they see as the intent of the questioner rather that consistent with their
knowledge of the event." 9 1 Accordingly, even a trained social worker
investigating a report of child abuse may inadvertently cause a child to
corroborate an event that did not occur.

83. CECI & BRUCK, JEOPARDY IN THE COURTROOM, supranote 8, at 89.

84. Id.
85. Id.
86. Id.
87. Id.
88. Id.
89. Id. at 90.
90. In another study, Bruck and Ceci found: "when the interviewer was biased in a direction
that contradicted the activity viewed by the child, those children's stories conformed to the
suggestions or beliefs of the interviewer." Bruck & Ceci, The Suggestibility of Children's Memory,
supra note 76, at 424-25. Then, when later asked neutral questions by their parents, the children's
answers remained consistent with the interviewers' biases. Id. at 425. See also Tamar R.
Birckhead, The Age of the Child. InterrogatingJuveniles After Roper v. Simmons, 65 WASH. &

LEE L. REV. 385, 417 (2008) (noting that "juveniles are particularly susceptible to pressure from
authority figures" and that "they are more compliant and open to suggestion, repetition, and other
social influence tactics than adults").
91. Bruck & Ceci, The Suggestibility of Children'sMemory, supra note 76, at 425.

Imaged with Permission of N.Y.U. Review of Law & Social Change

N.Y U. REVIEW OFLAW & SOCIAL CHANGE

Vol. 38:305

2. Repeated Questions

The need to repeat questions when interviewing children is obvious. The
interviewer may be looking for more information or may not have understood
the child's answer. The interviewer may be looking to check the consistency of
the child's report. 92 And asking a question repeatedly can produce positive
effects-when asked free recall questions ("tell me everything you remember
about

. .

.") both children and adults remember new information with additional

interviews. 9 3 But, research has shown that repeatedly asking the same question
94
can lead to an inaccurate statement by a child.
When asked the same question more than once, "[c]hildren will often
cooperate by guessing, but after several repetitions, their uncertainty is no longer
apparent." 9 5 Therefore, if one asks a child a question such as whether her mother
smokes, the child may answer no. But if one asks the exact same question again,
just to be sure, the child is likely to believe the first answer was wrong and
cooperate with the interviewer by changing the answer. True or not, the child is
unlikely to revert back to the first answer, perhaps out of fear of seeming
untrustworthy. With repeated questions, studies show, children omit phrases
such as "it might have been" and therefore sound confident about their
statements.

96

In addition, children are more likely to assent to a false event in a third
interview than in a second interview. 9 7 In fact, studies show that a child's first
interview with a neutral interviewer is the most accurate. When children add
details in subsequent interviews about the same event, "these [details] have a
high probability of being inaccurate." 9 8 Therefore, an interviewer can change the
content of a young child's answer merely by asking a child the same question
twice. And, the more interviews that take place, the more likely a child will

92. Id. MAGGIE BRUCK & STEVEN CECI, Children'sSuggestibility, in MEMORY FOR EVERYDAY
AND EMOTIONAL EVENTS 382 (Nancy L. Stein, Peter A. Ornstein, Barbara Tversky, Charles
Brainerd eds., 1997) ("When interviewing children, adults frequently repeat a question because the
child's first response may not provide enough information. In forensic interviews, questions may
be repeated to check the consistency of a child's reports.").
93. See CECI & BRUCK, JEOPARDY INTHE COURTROOM, supra note 8, at 108.
94. Id. at 119 ("A number of studies, from different domains, demonstrate that when young
children are asked the same question more than once within an interview, they change their
answer."). See also Bruck & Ceci, The Suggestibility of Children'sMemory, supra note 76, at
425-26.
95. See CECI & BRUCK, JEOPARDY INTHE COURTROOM, supra note 8, at 119.
96. Bruck & Ceci, The Suggestibility of Children'sMemory, supra note 76, at 426.
97. Id.
98. Id.at 427.
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agree with a false statement. 99
3. Wording of Questions
There are a number of ways a question can be phrased, and studies have
shown that minor differences in the phrasing of a question can dramatically
impact the answer a child will give. 100 One type of phrasing is the "forcedchoice" question. A forced choice question limits the number of options ("was it
red or blue?"). In one study, adults, and four-, six- and eight-year-old children
witnessed an ambiguous event. The children were subsequently interviewed
about what happened. The study found that the participants, particularly the fouryear-olds, were likely to change their responses both within and across sessions
when asked a yes/no question about which they had no information. Children,
being cooperative, want to answer. Therefore, even if they don't know the
answer, children will answer a yes/no question with sheer speculation. And, as
noted above, the more times they were asked the more confident they appeared
in their answers, even though those answers were not the truth. 10 1
Another problematic phrasing is a "tag" question-a question that implies
that the questioner knows the answer ("Amy touched your bottom, didn't she?").
One study found that children falsely assented to more than twice as many
forensic questions when they were tag questions.102 In the study, preschool
children participated in two games, a game of Twister, and another game the
researchers made up called Shapes. 10 3 Half of the children were touched on the
hand, arm, calf and foot, and half were never touched. A week later, children
were interviewed about whether they were touched. Half of the children were
asked direct questions and half were asked "tag" questions. Children who were
asked a single tag question were more likely to falsely assent to the question,
including questions about whether they were touched. The researchers asked tag
questions about innocuous touch such as, "Did Amy touch your arm?" Or, in tag
form, "Amy touched your arm, didn't she?" They also asked "abuse touch"
questions such as, "Did Amy kiss you?" Or, in tag form, "Amy kissed you didn't
she?" Finally, researchers asked more general questions, like "Did Amy give you
candy?" Children falsely assented to more questions about abuse touch (49%)

99. Id.
100. For example, one study compared preschoolers' responses to questions that contained a
definite article ("the") or quantifier ("some v. any") with questions that contained an indefinite
article. When participants were asked, for instance, "did you see the hat?" they responded
affirmatively more frequently then when they were asked questions that included the indefinite
article "did you see a hat?" Krackow & Lynn, supra note 62, at 591, 597 ("Our results indicated
that compared with children who are asked direct questions, children who are asked suggestive
'tag' questions on a single occasion were more likely to falsely assent to questions that may
provoke concerns in a child abuse investigation and inthe legal arena.").
101. See CECI & BRUCK, JEOPARDY INTHE COURTROOM, supra note 8, at 119; Bruck & Ceci,
The Suggestibility of Children's Memory, supra note 76, at 426.
102. Krackow & Lynn, supranote 62, at 598.

103. Id. at 593.
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than non-abuse questions (20%). 104 Therefore, the researchers concluded that
children's accuracy when answering a tag questions relevant to a child abuse
investigation was at near chance levels, compared with an accuracy rate of
nearly 100% among children who were asked direct questions.
4. Subtle Cues
Interviewers can also communicate subtle verbal and nonverbal cues in their
questioning. According to the research, children are attuned to these emotional
cues and will act accordingly. 10 5 For example, researchers have found that even
well-meaning efforts to put a child at ease can have unintended consequences.
"[I]f a child is told, 'you are a really good boy' after he makes certain kinds of
responses, the child will tend to increase these types of responses and to decrease
other responses that are not reinforced."'10 6 Therefore, in interviews, "[w]hen
interviewers are overly supportive of children, the children tend to produce many
10 7
inaccurate as well as many accurate details."
In one study, children were interviewed about the details of a visit to a
laboratory four years earlier. 108 In the follow-up interview, the researchers told
the children they were to be questioned about an important event and asked, "are
you afraid to tell?" Then the researchers said, "[y]ou'll feel better once you've
told." Although most children did not remember the original event, in response
to the interviewer's subtle cue that something had happened, some children
"falsely reported that they had been hugged or kissed, or that they had their
picture taken in the bathroom, or that they had been given a bath." 10 9
The problem for interviews in the child welfare context is apparent: where
an adult is interviewing a child suspected to be the victim of abuse or neglect,
there will be strong emotional pull to support and encourage the child. This most
natural reaction is precisely the type of subtle cue that can lead to inaccuracy. In
fact, even if a child receives only one small inaccurate suggestion, it can lead
that same child to make to greater fabrications. 110 The more times a child is

104. Id.
at 597.
105. CECI & BRUCK, JEOPARDY IN THE COURTROOM, supra note 8, at 143.
106. Id.
107. Id.
108. Id. at 140-41.

109. Bruck & Ceci, The Suggestibility of Children's Memory, supra note 76, at 427.
110. In one study, children visited their pediatricians when they were five years old; during
that visit a male pediatrician gave each child a physical exam, an oral polio vaccine and an
inoculation. During the same visit a female research assistant talked to the child about a poster on
the wall, read the child a story, and gave the child some treats. The children were interviewed a
year later, some children were reminded of the visit but given wrong information about what
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interviewed the greater the likelihood that the interview will result in a statement
that does not reflect the truth about that child's experience." 1 ' Additionally, the
research on suggestibility has tended to show that small changes in question

form or atmosphere can alter a young child's statement.
For older children, the problem of suggestibility is different but not absent.

Older children may be better-equipped to resist cues-in part because their
understanding of memory and time is more developed-but they are still more
susceptible to coercion than adults would be, and this can be considered a form
of suggestibility. 112 Certainly, scholars have noted the problem of extreme
coercion that can occur in a custodial police interrogation of a minor.11 3 But in
the non-custodial setting of a child welfare investigation, inaccuracy among
older children may take the form of lying.
B. INTENTIONAL LYING
Researchers have demonstrated that children lie regularly. 114 Indeed,
research shows that children begin to tell lies during their preschool years and
lie-telling behavior increases with age. 1 15 By age three, children are already
"successful" lie-tellers. 116 Although lying is considered a bad behavior, it is also
a natural part of growing up-indeed, studies have shown that lie-telling
behavior is "associated positively with children's cognitive development in

happened. Other children were given no misinformation. Children who were given no
misinformation gave highly accurate final reports. Children who were given misleading reminders
gave highly inaccurate reports, with half of the children giving inaccurate information along the
lines of what was suggested and thirty-eight percent of those children including other nonsuggested and inaccurate information. Meaning, even if they were only reminded that the female
pediatrician gave them the inoculation and oral vaccine they also reported that female had checked
their ears and nose. CECI & BRUCK, JEOPARDY IN THE COURTROOM, supranote 8, at 111.
111. In any legal proceeding involving a child witness, numerous interviews with a child are
practically inevitable: even before child welfare or other law enforcement personnel become
involved in a case, that child may have spoken to parents, siblings, neighbors, school personnel or
therapists. CECI & BRUCK, JEOPARDY IN THE COURTROOM, supra note 8, at 80, 107. Once a case is
brought to the attention of authorities, experts speculate that child Victims of family violence are
subjected to at least a dozen investigative interviews before legal proceedings can be resolved. Id.
at 80.
112. Birckhead, supra note 90, at 417.
113. Id.
114. See Angela D. Evans and Kang Lee, Promising to Tell the Truth Makes 8- to 16-yearolds More Honest, 28(6) BEHAVIORAL Sci LAW. 801, 810 (2010) (noting that, consistent with
earlier research involving younger children, majority of 8- to 16-year-olds in their study cheated on
trivia test when provided easy access to answers and then lied about it).
115. Id. at 801 (describing "developmental increase in lie-telling" and noting existing research
which found that children begin to tell lies during preschool years, that by four years of age
children demonstrate clear signs of intentions to deceive others, that children's lie-telling behavior
also appears to increase with age, that four-year-olds tend to lie more than two-year-olds, and that
seven- and eight-year-olds tended to tell lies more frequently than six-year-olds).
116. Victoria Talwar, Kang Lee, Nicholas Bala, & R. C. L. Lindsay, Children's Lie-Telling to
Conceal a Parent's Transgression:Legal Implications, 28 LAW & HUM. BEHAV., 411, 412 (2004)
[hereinafter Talwar, Lee, Bala & Lindsay, Legal Implications].
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terms of their understanding of other's minds." 117
We do not know why children lie. 118 In a real world context, lying can be
difficult to measure. 1 19 In the laboratory setting, children's lie-telling behavior is
most often tested using a temptation resistance paradigm: children are exposed to
a temptation like peeking at a toy in a box or answers to a test, are instructed not
to peek, and then are later asked if they did peek. 120 The temptation resistance
studies measure lying to conceal a transgression and reveal that most children lie
about transgressions.
In one study involving 123 children between the ages of 3 and 8, 82% of
children peeked at the toy in the box, against instruction, and 64% of those who
peeked lied about peeking. 12 1 However, most of the lying children within this
age group were not able to maintain their lies: of the seventy-nine children who
said they didn't peek, seventy-two percent later responded correctly when asked
to identify the toy in the box-a fact they only could have known if they had
peeked.122 When asked about this discrepancy, forty-nine percent of the children
provided plausible explanations that allowed them to maintain their lie. 123 Older
children were more successful at maintaining the lie: among elementary school
students, seventy-seven percent of the lying group gave plausible explanations to
maintain their lies. 124 This ability to tell lies to cover other lies emerges around

117. Victoria Talwar, Heidi M. Gordon, & Kang Lee, Lying in the Elementary School Years:
Verbal Deception and Its Relation to Second-Order Belief Understanding,43(3) DEV. PSYCHOL.
804, 810 (2007).
118. Eitan Elaad, Shift Lavy, Diana Cohenca, Ester Berholz, Pnina Thee, & Yaara Ben-Gigi.,
Lies, Truths, and Attachment Orientations in Late Adolescence, 52 PERSONALITY & INDIVIDUAL
DIFFERENCES 670, 670-73 (2012).

119. For example, some studies have attempted to identify the "false-positive" rate for
allegations of sex abuse and child sex abuse. Some researchers estimate that as many as twenty
percent of such allegations could be false. Kristine A. Peace, Stephen Porter & Daniel Almon,
Sidetracked by Emotion: Observers' Ability to Discriminate Genuine and FabricatedSexual
Assault Allegations, 17 LEGAL & CRIMINOLOGICAL PSYCHOL. 322, 323 (2011). Yet, these studies
may rely on a caseworker's decision to substantiate the report as support for the conclusion that the
allegation was true. One implication of the research here is that caseworker substantiation may not
be a useful measure of the truth of a child's statement. See Everson & Boat, supra note 39, at 234
(suggesting a 4.7 to 7.6% false allegation rate for child and adolescent accusations of sexual abuse,
based on caseworker substantiation rates).
120. Victoria Talwar & Kang Lee, Social and Cognitive Correlates of Children's Lying
Behavior, 79 CHILD DEV. 866, 886 (2008).
121. Id. at 872-73. This study of 123 children showed that, on average, children peeked
eleven seconds after the experimenter left the room. Half the children peeked within six seconds.
Age and gender were not significantly correlated with behavior.
122. Id. at 873.
123. Id.
124. Id.
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seven to eight years of age.
Older children lie about their transgressions at a higher rate. In a study of
adolescents, sixty-eight percent of children peeked at the answers, against
instruction, 12 5 and eighty-two percent of those who peeked lied about
peeking. 1 26 The study was repeated, with one change: students were asked to
promise to tell the truth. 127 Following the promise, sixty-five percent of the
peekers continued to lie. 12 8 Thus, when given an instruction to be truthful,
children still lie at high rates. Other research suggests that children are especially
likely to lie when they would not be implicated in the transgression. 129 This is
particularly concerning for the child welfare context where children may be
assured that nothing bad will happen to them. Furthermore, empirical studies
have demonstrated that children can be coached by adults to lie. 130 The research
also reveals that children can be coached to lie, persuasively, about emotionally
significant events.
One study regarding adolescent lying is particularly illustrative. The study
required adolescents to self-report lies they told to their parents. Researchers
found that adolescents frequently lied about drugs/alcohol, parties, friends and
money. 13 1 Eighty-two percent of participants indicated that they lied to their
parents about at least one issue in the past year. 132 These numbers likely
underestimate the extent of lie-telling because of the negative perception
associated with that behavior. The authors reasoned that lying might be more
prevalent during adolescence, as children seek to gain increased autonomy
within the family. 13 3 Indeed, the study found that sixty percent of participants
believed that "assertion of an autonomous right to make decisions" was an

125. Id. at 873.
126. Id.
127. Id.
128. Id.
129. Talwar, Lee, Bala & Lindsay, Legal Implications, supra note 116, at 428. See also Kari
L. Nysse-Carris, Bette L. Bottoms, & Jessica M. Salerno, Experts' and Novices'Abilities to Detect
Children'sHigh-Stakes Lies of Omission, 17 PSYCHOL. PUB. POL'Y & L. 76, 79 (2002) (finding that
children, especially older (five- to six-year-old) versus younger (three- to four-year-old) children,
will sometimes lie to protect their parent who has broken a toy and asked them to lie about it).
130. Thomas D. Lyon, Lindsay C. Malloy, Jodi A. Quas, & Victoria A. Talwar, Coaching,
Truth Induction, and Young Maltreated Children's False Allegations and False Denials, 79 CHILD
DEV., 914, 925 (2008) ("[C]oaching has consistent and robust effects on children's honesty.")
[hereinafter Lyon, Malloy, Quas & Talwar, Coaching Truth Induction]. Interestingly, one study of
preschool and elementary school children found that elementary school children were more
susceptible to coaching than preschoolers. Id. at 922; Talwar, Lee, Bala & Lindsay, Legal
Implications, supra note 116, at 413; Paul Elkman, Why Lies Fail and What Behaviors Betray a
Lie, in PROCEEDINGS OF THE NATO ADVANCED STUDY INSTITUTE ON CREDIBILITY ASSESSMENT 71,

71-81 (John C. Yuille ed. 1989).
131. Lene Arnett Jensen, Jeffrey Jensen Arnett, S. Shirley Feldman, & Elizabeth Cauffnan,
The Right to Do Wrong: Lying to Parents Among Adolescents and Emerging Adults, 33 J. OF
YOUTH & ADOLESCENCE 101, 109 (2004).
132. Id.
133. Id. at 109.
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acceptable motive for lying. 134 Finally, a child may intentionally lie because
they are coached by others. 13 5 Interestingly, one study of preschool and
elementary school children found that elementary school children were more
13 6
susceptible to coaching than preschoolers.
Therefore, to the extent the child welfare system assumes that children are
unlikely to lie at all, that assumption is not supported by the research. 137 As
discussed above, the research suggests that children may be motivated to lie in
situations where the lie would help the child avoid punishment or achieve
autonomy. Although there has been little research examining whether children
may spontaneously lie about something as serious as child abuse, 138 it is
important to note that a child's lie need not involve something as significant as
sexual abuse to have a major impact. Where neglect cases can turn on facts such
as whether a child was ever left alone, or whether a child was disciplined using a
belt or the hand, a child's exaggeration may be enough to support a finding of
139
child maltreatment.
IV.

EMPIRICAL RESEARCH REVEALING THE FAILURE OF ADULTS
TO DETECT CHILDREN'S LIES
In the previous sections, this article focused on suggestion and lying as two
reasons why a child might give an inaccurate statement to an adult. However, the
risks of inaccuracy can be mitigated if adults in the child welfare system can
readily detect discrepancies, or are willing to accord less weight to child
testimony in light of these risks. This section suggests that, in practice, the
opposite is true: research demonstrates that adults cannot easily detect children's
lies and tend to view children's statements with a "truth bias." It has often been
said that "it is easy to detect false reports that are the result of suggestion,
because

. . .

children ...

merely 'parrot[]' the words of their interrogators.

' 140

However, empirical research provides no support for this assertion. On the

134. Id.at 110.
135. Lyon, Malloy, Quas & Talwar, Coaching Truth Induction, supra note 130, at 914-29.
136. Id. at 922; Talwar, Lee, Bala & Lindsay, Legal Implications, supra note 116; ELKMAN,
Credibility Assessment: NATO advance science institute series: series D, 47:71-8 1.

137. Researchers note that the literature "contains many references to professionals who illadvisedly adhere to the maxim, 'Children never lie about sex abuse."' Everson & Boat, supra note
39, at 235.
138. But see id., at 234 (suggesting a 4.7 to 7.6% false allegation rate for child and adolescent
accusations of sexual abuse, based on caseworker substantiation rates).
139. See supra Part I.
140. Bruck & Ceci, The Suggestibility of Children'sMemory, supra note 76, at 432.
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contrary, trained professionals in the fields of child development, mental health,
and forensics tend to view child reports as highly credible, even when produced
by suggestive interviews. 141
One study asked adults to evaluate child reports when children were asked
142
(non-suggestive) free-recall questions and (suggestive) yes-no questions.
Before watching the interviews, some of the adults listened to a presentation
about suggestibility that was originally created to train child protection workers
on proper investigative interview methods. The study found that all participants,
regardless of training, "believed the majority of children's event narratives
regardless of whether those narratives were volunteered in response to openended questions/invitations or elicited after 'yes' responses to yes-no
questions."' 1 43 The most common reason participants offered for believing an
event narrative "was the simple fact that there was a narrative." Even though the
participants knew they were in a psychology experiment and that the children
had been exposed to misinformation, participants thought that false "yes"
answers were accurate eighty-four percent of the time, compared to an actual
accuracy rate of only sixty-two percent. Therefore, according to the authors, "the
present studies help us understand why cases with major inconsistencies and
improbable events in children's testimonies sometimes progress through the
child protection and legal systems: because adults usually believe young
' 144
children."
Other studies show adults cannot detect lies in children beyond the level of
chance. 14 5 In one study, adult participants watched videotapes of children
testifying about an event in a court simulation. 146 Prior to the court simulation,
parents were instructed to coach their children to tell a story about an event that
did not occur, and then children were instructed to tell a true or false
story. 147 The children "were instructed to be as convincing as possible" and try
to make others believe their story was true. 148 In the simulation, an individual
posing as a prosecutor prompted the children with open-ended questions, and
then the children were cross-examined by an individual posing as a defense

141. "Professionals cannot reliably discriminate between children whose reports are accurate
from those whose reports are inaccurate as the result of suggestive interviewing techniques." Id.
But see Nysse-Carris, Bottoms, & Salerno, supra note 129, at 91 (noting that although most studies
find that adults can detect child lies at chance levels, in study of high-stakes lies of omission, rate
of accurate detection was significantly greater than chance) Still, even the most accurate judges
were unable to detect one third of lies told by children.
142. Rachel L. Laimon & Debra A. Poole, Adults Usually Believe Young Children: The
Influence of Eliciting Questions and Suggestibility Presentations on Perceptions of Children's

Disclosures,32 L. & HUM. BEHAV. 489 (2008).
143. Id. at 499.
144. Id. at 500.
145. Warren, Dodd, Raynor, & Peterson, supra note 67, at 330.

146. Victoria Talwar & Kang Lee, Adults' Judgments of Children's CoachedReports, 30 L. &
HUM. BEHAV. 560, 563 (describing study involving children aged four to seven).
147. Id.
148. Id.
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attorney. 149 The study found that "adults were only able to detect children's
coached true and false reports at chance level." 150 Furthermore, adults tended to
approach the situation with a truth bias: before cross-examination, adults were
more accurate at detecting truth-tellers (74%) than lie-tellers (25.8%), but their
overall accuracy was at chance level (49.7%). The researchers determined that
"in general adults are unable to discriminate between true and false reports in
children merely by observing the children testify.' 5 1 The ability of adults to
detect lies remained at chance level after they saw children give fairly lengthy
accounts of past events and answered follow-up questions-that is to say,
"truth bias" but failed to increase
observing cross-examination decreased the 152
chance.
of
level
the
beyond
truth
of
detection
Another study examined whether adults' lie-detection ability was improved
when the adults were presented with reports of children who had actually been
involved in a stressful, emotionally salient event, as well as reports of children
who pretended to be affected by an emotionally salient event. 153 The researchers
found that "lay judges were unable to distinguish the reports as truthful rather
than fabricated." Of all the reports, laypersons were most inclined to believe
those that had been fabricated through coaching by the child's parent(s). 154 In
sum: participants only correctly judged children's reports at the level of chance,
but tended to believe the children15 5who were coached at a higher rate than
children who were telling the truth.
However, some studies have also looked specifically at the ability of judges
or other trained professionals to evaluate the veracity of child testimony. These
studies are particularly important in the child welfare context, where fact-finding
determinations are almost always made by judges and not juries. These studies
illustrate that experience interviewing children does not necessarily improve
156
adults' ability to detect truth from lies.
In one study that measured the lie-detection ability of Swedish judges,

149. Id.
150. Id. at 567,
151. Id.

152. Id. at 568.
153. Warren, Dodd, Raynor, & Peterson, supra note 67, at 337.
154. Lay judges believed seventy percent of fabricated reports that were coached by parents.
Id. "The finding that parental coaching of children to lie is so effective has dismaying implications
for the courts." Id.
155. Id. at 339.
156. Nysse-Carris, Bottoms, & Salerno, supra note 129, at 76. (reviewing other studies that
found that federal law enforcement officers, sheriffs, and forensic psychologists detected lies about
adults' strongly held opinions with somewhat greater accuracy (sixty-seven percent accuracy or
higher) than did federal judges and clinical psychologists).
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police detectives and laypersons, the only group that showed an ability to
discriminate correct from incorrect witness responses was the police
detectives. 157 However, even at their best, the detectives made a substantial
158
number of incorrect judgments and some of them performed at chance levels.
Furthermore, all three participant groups had a strong tendency to judge a
statement as correct rather than incorrect, and this truth-bias was particularly
pronounced among the judges.1 59 Similarly, another study compared the liedetecting ability of trained experts with individuals that did not have any
training, and found that experts demonstrated a stronger overall predisposition to
believe children. 160 The study also showed that experts had confidence in their
16 1
(as it turned out, inaccurate) judgments.
Some studies have focused specifically on the ability to detect lies in
hearsay testimony. While hearsay testimony is generally prohibited in criminal
and civil cases (with exceptions), hearsay is admissible in child protection
proceedings. 16 2 In a study of mock jurors in child sex abuse cases, jurors rated
hearsay witnesses as "more confident, accurate, and consistent and less
suggestible than the child witness."' 163 Researchers have found that mock jurors
16 4
are impacted by hearsay testimony to a considerable degree.
Research has also shown that the ability to judge accuracy is generally better
when testimony is presented in written rather than in visual format. 165 One
possible explanation is that "something in the visual modality interferes with the
detection of accuracy cues." 166 For example, visual cues (e.g. body language,
eye contact) may misguide judgments of statements presented in the videotaped
display. 167 Accordingly some have concluded that, "judgments of accuracy
based on transcripts rather than live testimony would increase the quality of legal

157. Torun Lindholm, Who Can Judge the Accuracy of Eyewitness Statements? A
Comparison of Professionals and Lay-Persons, 22 APPLIED COGNITIVE PSYCHOL. 1301, 1306

(2008).
158. Id. at 1307.
159. Id.

160. Nysse-Carris, Bottoms, & Salerno, supra note 129, at 89.
161. Id. See also Peace, Porter, & Almon, supra note 119, at 330 (finding inverse relationship
between confidence and detection accuracy: "participants who felt more confident in their
detection abilities (overall) also believed they would be more successful in their veracity
determinations ...whereas their actual performance was negatively related to their confidence").
162. See supra Part I.
163. JONATHAN M. GOLDING, EMILY E. DUNLAP, & EMILY C. HODELL, Jurors' Perceptionsof
Children's Eyewitness Testimony, in CHILDREN AS VICTIMS, WITNESSES, AND OFFENDERS:
PSYCHOLOGICAL SCIENCE AND THE LAw 200 (Bette L. Bottoms, Cynthia J. Najdowski, & Gail S.
Goodman eds. 2009).

164.
165.
166.
167.

Id.
Lindholm, supra note 157, at 1310.
Id.
Warren, Dodd, Raynor, & Peterson, supra note 67, at 330 ("[P]eople base their

judgments in part on visual cues suggesting nervousness, agitation, or avoidance. However these

cues are not reliable indicators of deception for either adults or children.").
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16 8

decisions."
The emotional intensity of child welfare proceedings may exacerbate the
effect of truth bias on adults' perception of child testimony. Researchers have
evaluated the impact of emotional intensity on adults' ability to detect untrue
statements in other adults. In one study involving adult accounts of sexual
assault, observers became less accurate in their assessments of witness testimony
as the level of emotional intensity of an account increased. 169 The researchers
concluded that "a common pattern among evaluators is one of mediocre
performance combined with inflated confidence, a formula for disaster in
forensic settings."170 Because of the emotional intensity of child welfare
proceedings, there may exist a similar bias towards assuming the truth of the
alleged victim testimony in these emotionally-charged cases.
In sum, what is known about children's testimony strongly suggests that an
adult's judgment about a child's truthfulness is not to be trusted. When asked to
evaluate the truthfulness of child testimony, research suggests that caseworkers
are wrong in a significant number of cases: wrongly discrediting some of the
17 1
children who were abused and wrongly crediting some children who were not.
The risk of such inaccuracy alone should prompt an interrogation of the current
system.
V.
FEATURES UNIQUE TO THE CHILD WELFARE SYSTEM THAT MAY
COMPOUND PROBLEMS WITH CHILDREN'S STATEMENTS
In a child welfare investigation, the focus is primarily on the wellbeing of
the child. It follows that children's statements are perhaps more likely to be

168. Lindholm, supra note 157, at 1301. Of course, this flies in the face of the dominant view
in American jurisprudence which holds that fact-finders must be able to evaluate the credibility of
a witness by judging their in-person demeanor. Coy v. Iowa, 487 U.S. 1012, 1019 (1988) ("It is
always more difficult to tell a lie about a person 'to his face' than 'behind his back.' In the former
context, even if the lie is told, it will often be told less convincingly."); N.J. Div. of Youth &
Family Servs. v. J.F., No. FN-13-213-10, 2012 WL 3116765, at *5 (N.J. App. Div. July 20, 2012)
(noting that "[w]e give deference to the trial court's factual findings based on the trial judge's
familiarity with the case, opportunity to make credibility judgments based on live testimony, and
expertise in family and child welfare matters").
169. Peace, Porter & Almon, supra note 119, at 327.
170. Id. at 323.
171. For example, in one study caseworkers were asked to evaluate the reasons why an abuse
report was not credible. Fifty-nine percent indicated that "the abuse report was... a deliberate
fabrication by the adolescent or child for secondary gain." Id.
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made a part of a child welfare case than other types of cases. 172 Although the
fundamental right to parent is at stake, child welfare investigations may
ultimately rely on something a child has said without a process for testing the
accuracy of that statement.
This section will address some unique features of child welfare proceedings
that discourage the rigorous testing of children's statements to ensure their
accuracy. As a result, important child welfare decisions may be made based on
evidence of questionable veracity. This section will examine the inadequate
attention to interview technique, the inclusion of hearsay testimony from
children at most stages of the litigation, the role of attorneys for children, the
pressures on judges deciding child welfare cases, the lack of meaningful truth
induction opportunities, and the difficulties created by the need to offer children
therapy or other interview-based mental health services. The final part of this
section includes a case that exemplifies the consequences of this flawed system.
A. InadequateFocus on Interview Technique
One of the core duties of a child protection worker is to interview
children. 173 Proper interview practice should be a concern for all parties
involved in child welfare practice. Although suggestive interviewing has led to
some high profile false-positives, 174 the most common suggestive techniques
also suppress details from children who have in fact been abused. 175 Despite the
importance of getting these interviews correct, by and large, interviews are not
176
being conducted properly.
To begin with, there is a "right" way to interview children to minimize
suggestibility problems and maximize accuracy. 17 7 There is "surprisingly broad
172. See, e.g., In re Edward T., 799 N.E.2d 304, 310 (Ill. App. Ct. 2003);
A.P. v. Dep't of
Pub. Welfare, 696 A.2d 912, 915-16 (Pa. Commw. Ct. 1997).
173. See, e.g., D. DEPANFILIS, & M. K. SALUS, OFFICE ON CHILD ABUSE AND NEGLECT, CHILD
PROTECTIVE
SERVICES:
A
GUIDE
FOR
CASEWORKERS
(2003),
available at

https://www.childwelfare.gov/pubs/usermanuals/cps/cpsf.cfm#interview
(noting that in wellhandled investigation the worker will involve children during "exploration of the allegations").
174. State v. Michaels, 642 A.2d 1372 (N.J. 1994).
175. Lamb, Orbach, Hershkowitz, Esplin & Horowitz, Structured Forensic Interview
Protocols, supra note 74, at 1201.
176. There has been a trend towards the creation of child advocacy centers where bettertrained, multi-disciplinary teams collaborate to interview the alleged child victim. Jerome R. Kolbo
& Edith Strong, Multidisciplinary Team Approaches to the Investigation and Resolution of Child
Abuse and Neglect: A NationalSurvey, 2 CHILD MALTREATMENT 61, 67 (1997). These interviews
can become the core of a case against a parent. See infra Part V.a.
177. Lamb, Orbach, Hershkowitz, Esplin & Horowitz, Structured Forensic Interview
Protocols, supra note 74. Accord Nancy E. Walker, Forensic Interviews of Children: The
Components of Scientific Validity and Legal Admissibility, 65 L. & CONTEMP. PROBS. 149 (2002)
(discussing, among other things, necessity of establishing and maintaining standards for quality
control in conducting and evaluating forensic interviews of children); Michael E. Lamb & Deirdre
A. Brown, ConversationalApprentices: Helping Children Become Competent Informants About

Their Own Experiences, 24 BRIT, J. OF DEVELOPMENTAL PSYCHOL. 215 (2006) (reviewing
interview techniques that either enhance or decrease children's recall performance); KATHLEEN
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international consensus regarding optimal interview practices." 178 For example,
as one researcher has described, there is a "universal emphasis on the value of
narrative responses elicited using open-ended prompts." 179 Open-ended prompts
may include questions such as, "Tell me everything you remember about your
holiday vacation." Those types of questions do not introduce new information
and avoid the pitfalls of forced-choice and tag questions. Various jurisdictions
and agencies have developed structured interview protocols to guide
interviewers through the questioning of a child. 180 The goal of such protocols is
to avoid problems of suggestibility. In addition to guiding the interviewer to ask
open-ended questions, these protocols typically include specific instructions for
rapport building to avoid the need to improperly encourage children. Also, these
protocols typically involve setting up ground-rules to help a child feel
comfortable saying "I don't know."
Despite overwhelming scientific support for interview protocols, only one
state (Michigan) requires child protection workers to use a structured interview
18 1
protocol and no jurisdiction has linked the use of a protocol to admissibility.
Some states rely on training caseworkers. 1 82 The majority of states make no

COULBORN FALLER, Interview Structure, Protocol, and Guidelines, in INTERVIEWING CHILDREN

ABOUT SEXUAL ABUSE: CONTROVERSIES AND BEST PRACTICE 66, 66-67 (Kathleen Coulborn Faller
ed., 2007).
178. Michael E. Lamb, Kathleen J. Sternberg, Yael Orbach, Phillip W. Esplin, & Susanne
Mitchell, Is Ongoing Feedback Necessary to Maintain the Quality of Investigative Interviews with
Allegedly Abused Children?, 6 APPLIED DEVELOPMENTAL Sci. 35, 35 (2002).
179. Id.
180. Some of the national protocols include: AMERICAN PROFESSIONAL SOCIETY ON THE

(APSAC) GUIDELINES FOR PRACTICE APSAC (a "narrative interview"
approach with an emphasis on research-based free recall techniques aimed at eliciting reliable
ABUSE OF CHILDREN

verbal narratives from children), www.apsac.org; CORNERHOUSE FORENSIC INTERVIEW MODEL (a

semi-structured interview process, following a RATAC protocol: Rapport, Anatomy identification,
Touch survey, Abuse scenario, and Closure), www.cornerhousemn.org/index.html; NATIONAL
CHILDREN'S ADVOCACY CENTER (NCAC) CHILD FORENSIC INTERVIEW STRUCTURE (a flexible

interview structure with a two-stage approach), www.nationalcac.org; NATIONAL INSTITUTE OF

(NICHD) PROTOCOL: THE TEN STEP INVESTIGATION
INTERVIEW (an interviewer training approach developed with reference to childhood development
issues), http://nichdprotocol.com/.
181. MICH. COMP. LAWS § 722.628(6) (2008). But see In re Showers, 255007, 2004 WL
2314965 (Mich. Ct. App. Oct. 14, 2004) (noting "respondent has offered no authority in support of
the proposition that as a prerequisite to the admissibility of a child's statements concerning sexual
abuse under MCR 3.972(C)(2), the interviewers who obtain the statements must have followed a
forensic interview protocol"). Some states require specialized forensic training when the
investigation involves a serious offense. E.g., LA. CHILD. CODE ANN. art. 508(B) (2003); MINN.
STAT. ANN. § 626.556 (10)(i) (2013).
182. A number of states have adopted the RATAC protocol taught by CornerHouse, a private
agency referenced above. The staff at CornerHouse only conduct interviews when a child is
CHILD HEALTH AND HUMAN DEVELOPMENT
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additional effort to conduct interviews using empirically tested methods. Four of
the five states that had the highest number of child welfare cases-California,
Florida, Texas, and New York-do not require caseworkers to use any interview
protocol. 183 Together these four states accounted for nearly 1.5 million
dispositions in 2011.184
Instead, research demonstrates that, in the child welfare context, best
practices are frequently not employed. One study looked at forensic interviewers
who were trained in actual child abuse investigations and found that, despite
their training, forensic interviewers formatted their questions in a problematic
way about sixty-six percent of the time. 185 Additionally, despite their training,
interviewers abandoned other best practices such as establishing ground rules,
building rapport, and practicing a narrative response.' 8 6 Another study, in
England, asked specially trained police officers to interview children who had
187
witnessed an event in their school one month prior to the interview.
Approximately ninety percent of the interviewers reported that they had received
training in investigative interviews and interviews of children. 188 The study
found that the interviewers asked the most suggestive types of questions
approximately twenty percent of the time. 189 Within this study, approximately
one-third of the leading questions introduced inaccurate information.' 9" Even
when interviewers are warned to not ask leading questions, research suggests
that suggestive questioning may occur. For example, one study found that,
though the interviewers were instructed to avoid leading questions, thirty percent

alleged to be a victim of sexual assault or to have witnessed a violent crime. But, the program also
teaches others, including state caseworkers, to implement their interview protocol. While the
interview protocol is only semi-structured, it requires intense training to become proficient as a
RATAC interviewer. Jennifer Anderson, Julie Ellefson, Jodi Lashley, Anne Lukas Miller, Sara
Olinger, Amy Russell, Julie Stauffer, & Judy Weigman, The Cornerhouse Forensic Interview
Protocol: RATAC, 12 T.M. COOLEY J. PRAC. & CLINICAL L. 193 (2009).
183. See, e.g., CHILD MALTREATMENT 2011, supra note 2, at 138, 147, 172, 195, 221.
Although technically New York has a forensic interview protocol, based on conversations with
New York family court practitioners, in practice caseworkers do not rely on the protocol.
184. See id. at Table 3-1. Interestingly, the fifth state, Michigan, is the only state that requires
a forensic interview by law. MICH. CoMP. LAWS § 722.628 (2008) (Michigan substantiated cases at
about the same rate (21%) as California (23%), Florida (18%), and Texas (28%). New York
substantiated 43% of cases. California, Florida, Michigan, and Texas all require a preponderance
of the evidence to substantiate a report of child maltreatment, where New York only requires some
credible evidence).
185. Krackow & Lynn, supra note 62, at 598.
186. Researchers note that, "[g]enerally speaking, there was little effort directed at instructing
children on the ground rules of interviewing, building rapport with the children, and practicing
narrative responses before moving to the topic of interest, despite empirical support showing these
techniques improve children reports." Lyon & Saywitz, supra note 4, at 839.
187. Livia L. Gilstrap, A Missing Link in Suggestibility Research: What is Known About the

Behavior of Field Interviewers in Unstructured Interviews with Young Children?, 10 J. OF
EXPERIMENTAL PSYCH.: APPLIED 13, 15 (2004).

188. Id. at 16.
189. Id. at 22.
190. Id.
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of all interview questions could be characterized as leading, and half of those
were misleading. 19 1 Most problematically, "children agreed with forty-one
192
percent of the misleading questions."
The risk of suggestive interviewing is compounded by the generally poor
quality of training provided to caseworkers, which has received media
attention. 193 This is not necessarily intentional or negligent-rather, research
shows that it is incredibly difficult to train interviewers to ask non-leading
questions. Even absent high caseworker turnover and limited training resources,
training on proper interview technique is very difficult to impart. According to
one researcher, "[e]fforts to train experienced interviewers to reduce the number
of leading questions and yes-no questions asked have been largely
unsuccessful. ' 194 Two studies found that after a ten-day professional training
program, nearly seventy percent of the questions asked during the interviews
were yes-no questions and thirty-four percent of questions could be characterized
as leading. 195 According to a group of researchers in this area, "even the most
intensive training programs ... have little, if any, effect on the actual behavior of

forensic investigators."' 19 6 The only forensic protocol that has shown to reliably
generate open-ended questions is the structured interview protocol developed by
the National Institute of Child Health and Human Development (NICHD). The
structured protocol reduces much of the need for interviewers to formulate their
own questions.
The problem of mishandled interviews creates acute difficulties for legal
professionals. For example, once an improper interview has been conducted, it is
difficult for attorneys to demonstrate the benefit of proper interview methods
197
because no one can know what a proper interview would have produced.
191. CECI & BRUCK, JEOPARDY INTHE COURTROOM, supra note 8, at 91.
192. Id.
193. Frontline, Child Welfare System FAQ, PUBLIC BROADCASTING SERVICE, http://www.pbs.
org/wgbh/pages/frontline/shows/fostercare/inside/welfarefaq.html (last visited Oct. 20, 2013)
(citing caseworker educational credential data; also citing states that provide "one day's to several
days' worth" of on-the-job training). But see, e.g., Miss. Code. Ann. § 43-1-55 (2013).
194. Krackow & Lynn, supra note 62, at 598.
195. Id.
196. Lamb, Sternberg, Orbach, Esplin, & Mitchell, supra note 178, at 40 (explaining that
"many workshops and training programs have been designed to improve adherence to
professionally endorsed practices. Unfortunately, training programs of this sort typically have little
impact on the investigative techniques employed by forensic investigators.").
197. See, e.g., State v. Cain, 427 N.W.2d 5, 9 (Minn. Ct. App. 1988) (denying additional
forensic evaluation where expert psychologist expressed concern about suggestive and reinforcing
methods by state's experts, and proposed to interview children only by nonintrusive, "free recall"
method of evaluation, where Court found "[i]t is unclear how such an examination could 'produce
a maximum reliable statement,' on whether abuse occurred."); In re Adams, 308982, 2012 WL
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Similarly, it is difficult for attorneys to prove that suggestive techniques have, in
fact, been used. 198 Further, an interviewer's in-court testimony may tend to
minimize the amount of suggestive technique used. 199 Studies show that even
when interviewers have their notes available, they tend to have difficulty
reconstructing their interviews with children. Furthermore, as discussed above,
interviewers ask leading questions even when they are trained not to do so, and
interviewer may not be aware that he employed a suggestive technique. Other
researchers in this area have concluded that, "interviewers are biased to recollect
that they ask nonleading questions," and provide "inflated estimates of the open20 0
ended as opposed to closed questions they ask."
The inability of interviewers to accurately reconstruct child interviews has
been empirically demonstrated. In one study, twenty-seven experienced
professionals interviewed preschool children about an event all the children had
experienced. 20 ' Immediately after, the interviewers were asked to recall their
interviews and their recollections were compared to actual interview transcripts.
On average, interviewers correctly recalled eighty-three percent of the major
event activities, sixty-five percent of the event details, and sixty percent of the
errors that children had reported to them. However, the interviewers only
recalled twenty percent of specific interview questions and answers. This
suggests that interviewers are unlikely to reveal whether they used leading
questions or employed other techniques that could have produced
misinformation. Accordingly, the authors of the study posited that hearsay
testimony provided by interviewers of child witnesses is "highly likely to contain
the gist of the information obtained during the interviews, less likely to contain
details, and highly unlikely to retain specific, verbatim questions and
answers. ' '202 Furthermore all of these factors make it difficult to prove, after the
fact, that an interview was flawed.

6217033 at *5 (Mich. Ct. App. Dec. 13, 2012) (noting, "[riespondent-mother further argues that
the trial court should not have relied on petitioner's witnesses who interviewed the children
because it was not shown that the investigators who conducted the interviews followed proper
forensic protocol. However, the primary investigator who initially questioned AC testified that she
was trained in forensic questioning procedures and did not ask leading questions."); State v. Mort,
321 S.W.3d 471, 484 (Mo. Ct. App. 2010) (finding that "any variations in the protocol of the state
agency and the Children's Center were not relevant and would unnecessarily divert the attention of
the jury").
198. See, e.g., In re Stephen M., W10CP02014057A, 2008 WL 5572975 at *6 (Conn. Super.
Ct. Dec. 31, 2008)("The conclusion [that the interview in question was open, neutral and objective]
would have been much easier to reach if the evaluation had been videotaped.").
199. Krackow & Lynn, supra note 62, at 598.
200. Id.
201. Amye R. Warren & Cara E. Woodall, The Reliability of Hearsay Testimony: How Well
Do Interviewers Recall Their Interviews with Children?, 5 PSYCHOL. PUB. POL'Y & L. 355, 355
(1999).

202. Id.
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B. Use of Hearsay
In many jurisdictions, even children's out of court statements can be
considered for the truth at child protection hearings. Hearsay statements are
generally precluded from both civil and criminal trials, because they are
"presumptively unreliable." 20 3 There are exceptions to the rule against hearsay,
which allow for hearsay statements to be admitted if they possess certain indicia
of reliability. 20 4 In criminal cases, testimonial hearsay evidence that falls within
such an exception must additionally comply with the Sixth Amendment's
accords a criminal defendant the right to confront
Confrontation Clause,20which
5
witnesses against her.
Despite these concerns, many jurisdictions allow for the introduction of a
child's hearsay statements in child protection hearings. 20 6 In some states, the
uncorroborated hearsay statement of a child, standing alone, is sufficient to
support a finding of abuse. 20 7 Therefore, in the child welfare context, an
unintentionally suggestive interview with a child may produce an inaccurate
response. But, through hearsay, the child's statements can be introduced without
facing cross-examination. And, as discussed above, the person offering the
child's statement is unlikely to accurately recall potentially suggestive interview
questions that produced the statement. 20 8 Therefore, admitting hearsay decreases
203. FED. R. EVID. 801. See also Judy Yun, A Comprehensive Approach to Child Hearsay
Statements in Sex Abuse Cases, 83 COLUM. L. REV. 1745, 1747 (1983) ("The rule against
admission of hearsay statements stems from the long-established belief that cross-examination is
the best vehicle for discovering the truth and that the most reliable statements come from the
witness stand.").
204. FED. R. EVID. 803 (listing exceptions that apply when declarant is available); FED. R.
EVID. 804 (listing exceptions that apply when declarant is unavailable).
205. See Crawford v. Washington, 541 U.S. 36, 54 (2004) (discussing relationship between
the rule against hearsay and the Sixth Amendment's Confrontation Clause); Lee v. Illinois, 476
U.S. 530, 543 (1986) (noting that presumption of unreliability may be overcome by "indicia of
reliability" allowing for admission of hearsay evidence, notwithstanding Confrontation Clause).
206. Jonathan Fly, People v. Argomaniz-Ramirez: Examining Child Hearsay and the
Comp. Stat. 405/2Confrontation Clause, 28 AM. J. TRIAL ADVOC.727, 731-35. See also 705 I11.
18(4)(c) (1996) (providing that "[p]revious statements made by the minor relating to any allegation
of abuse or neglect shall be admissible in evidence. However, no such statement if uncorroborated
and not subject to cross-examination, shall be sufficient in itself to support a finding of abuse or
neglect."); MICH. COMP. LAWS § 3.972(C)(2) (2007) (any statement made by a child under the age
of 10 regarding an act of sexual abuse may be admitted into evidence through the testimony of a
person who heard the child make the statement "if the court has found, in a hearing held before
trial, that the circumstances surrounding the giving of the statement provide adequate indicia of
trustworthiness"); N.J. Stat. Ann. § 9:6-8.46(a) (West 2005); N.Y. FAM. CT. ACT § 1046(c)(vi)
(McKinney 2009).
207. Marshall v. Browning, 712 S.E.2d 71, 74 (2011).
208. Warren & Woodall, supra note 201, at 355. See also supra Part IV.
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opportunities in the system to correct misinformation. And, research shows that
the hearsay testimony may be have a powerful effect on the listener. As
discussed above, research shows that adults tend to find the hearsay statements
of children to be reliable. 20 9 Accordingly, the introduction of hearsay statements
in child welfare cases raises grave questions of fairness.
C. Impact ofAttorneys for Children
In some states, children are entitled to lawyers in child protection
proceedings. 2 10 In other states, courts have discretion to appoint counsel for
children. 2 11 It may be suggested that problems of reliability and suggestibility
may be mitigated if attorneys are appointed for all children in child protection
proceedings. However, there are reasons to believe that this may not be the case.
As noted by Professor Annette Appell, "attorneys are unlikely to share the
same socio-economic background, cultural values or kin as the children they
represent." 2 12 Appell notes that this professional relationship creates a
confidential space between attorneys and children. "In this space, the attorney
has relatively free reign to identify and shape the child's interests and little
' 2 13
accountability when acting within this attorney-client-child relationship. "
Empirical research supports Appell's concern. Because of our interest in
protecting children, and the potentially sensitive issues implicated by child
welfare cases, lawyers may be inclined to raise painful topics gingerly. This may
lead lawyers to create the type of "overly-supportive" environment that "tend[s]
to produce many inaccurate as well as many accurate details." 2 14 Despite these
risks, a widely attended national conference on child representation that drafted
recommendations regarding communication with child clients did not address
concerns around suggestibility at all. 2 15 The conference did recommend that
attorneys for children "utilize verbal and nonverbal methods to communicate that
it is safe for the client to discuss sensitive or private matters." 2 16 Yet, as
discussed above, these nonverbal cues might actually exacerbate the
suggestibility of interview questions. 2 17 The very same instincts that cause
attorneys for children to care for and want to protect their clients can create

209. GOLDING, DUNLAP, & HODELL, supra note 163, at 200.
210. See generally CHILD WELFARE INFORMATION GATEWAY, REPRESENTATION OF CHILDREN

IN CHILD ABUSE AND NEGLECT PROCEEDINGS (2012), available at https://www.childwelfare.gov

/systemwide/lawspolicies/statutes/represent.pdf.
211. Id.
212. Annette Ruth Appell, Representing Children Representing What?: CriticalReflections
on Lawyeringfor Children, 39 COLUM. HUM. RTS. L. REV. 573, 595 (2008).
213. Id.
214. CECI & BRUCK, JEOPARDY INTHE COURTROOM, supranote 8, at 143.
215. Recommendations of the UNL V Conference on Representing Children in Families: Child
Advocacy and Justice Ten Years After Fordham, 6 NEV. L.J. 592, 596 (2006).
216. Id.
217. See supra Part III.
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2 8
reliability problems. 1
Lawyers for children, sometimes solo practitioners, are not likely to receive
any of the training that even caseworkers receive when it comes to proper
interview technique. Further, the structured interview protocols are geared
towards caseworkers, and not attorneys, and there are no known attorney
protocols for reliable interviewing. After an attorney's interview is complete,
opposing counsel would have no way to measure the impact of that lawyer's
interview on the child's statement. Content of a lawyer's interview with a child
would be privileged.
Finally, attorneys for children have a role in preparing their clients to testify
in court. As discussed above, 2 19 empirical research has shown that adults
believed three out of four coached reports. 2 20 Even though some of these
coached children may be telling the truth, merely prepping a child witness may
interfere with a fact-finder's ability to evaluate that child's truthfulness.

D. Pressureson Judges in CasesInvolving Children
Judges in child welfare cases are often required to make determinations
under fraught circumstances. The costs of failing to identify a case of child
maltreatment are enormous, both to a child who is injured and to the deciding
judge's reputation. Professor Martin Guggenheim notes that child welfare
decisions are rarely criticized in public for wrongfully ordering the removal of a
child.22 1 Instead, the media focuses its attention on those rare, but extremely sad,
"false negative" cases, where the state does not intervene in time and children
suffer serious harm, or death. Guggenheim notes that this attention creates
pressure to "err on the side of safety," and the prevailing culture offers emotional
rewards for children's lawyers to play a "heroic" role in rescuing children from
risk.2 2 2 But, what impact does this pressure have on a judge's ability to learn the
test a child's statement for the truth?
Judges in the child welfare context receive little guidance, beyond their
experience and intuition, about how to reliably evaluate a child's statement. For
218. This concern about the role of attorney for children in both supporting and interviewing
children is further supported by research suggesting that clinical psychologists, as opposed to
forensic interviewers, will make efforts to "normalize ambivalence" and "side-step resistance" in
order to build trust. Lyon & Saywitz, supra note 4, at 844.
219. See supra Part III.

220. See Warren & Woodall, supra note 201, at 366 (finding that judges misjudged truth of
false report by child who had been knowingly and deliberately coached to lie).
221. Martin Guggenheim, How Children's Lawyers Serve State Interests, 6 NEV. L.J. 805,
826-31 (2006).
222. Id.
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example, in one case, a judge was asked to determine whether a teenager was
biased against her stepfather. 22 3 The court found that, while the child expressed
anger against her stepfather when denied computer privileges, "the force of this
bias appear[ed] no greater than any teenager would have for a parent asserting
limits." 224 Without any guidance, this judge did not appear to interrogate
whether the force of this bias (even if perceived to be normal in comparison to
other teenagers) might cause a child to lie. More research would be helpful to
guide courts in precisely these types of situations.
As discussed in this paper, there exists a significant amount of empirical
2 25
research that might help guide judges in their evaluations of child testimony.
However, due to busy court calendars 22 6 and the need to qualify expert
witnesses, judges in most cases will likely not have the benefit of the available
science. Set against the high cost of failure, judges may tend to err on the side of
caution when evaluating a child's account.
E. Lack of Meaningful Truth Induction Opportunities
Truth induction refers to those processes the legal system employs to
encourage truth-telling. In the context of a child's in-court testimony, typically
these methods include a competency hearing, an oath, and cross-examination.
There are number of problems with the use of these truth-induction regimes in
child welfare proceedings. As discussed above, asking a child to take an oath or
22 7
promise to tell the truth is an ineffective way to encourage truthful statements.
Empirical studies have demonstrated that in children ages three to eleven, the
effect of "oath-taking" on truthfulness is "moderate." 2 28 Studies suggest that
sixty-four percent of younger children (ages three to eight) and forty-eight
percent of older children (ages eight to sixteen) continued to lie even after
promising to tell the truth.22 9 Other forms of truth induction, such as reassuring
children there will be no punishment for telling the truth, have been equally
unsuccessful at encouraging truth-telling; as discussed above, children are more
2 30
likely to lie when they feel they would not be implicated in the transgression.
Accordingly, relying on oath-taking is not sufficient to meaningfully encourage
truthfulness.
Likewise, a competency hearing is unlikely to ensure that a child witness
will make truthful statements. The purpose of a competency hearing is to

223. In re Welfare of Child of C.A.P. and E.E.G., No. A09-922, 2009 WL 3364308 (Minn.
Oct. 20, 2009).
224. Id.
225. See supra Parts III and IV.
226. See Guggenheim & Gottlieb, supra note 54, at 549-53.
227. See supra Part III.
228. Lyon, Malloy, Quas & Talwar, Coaching Truth Induction, supra note 130, at 925.
229. Id.; Talwar & Lee, supra note 120, at 876.
230. Id. at 922; Krackow & Lynn, supra note 103 and accompanying text.
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determine whether a child knows the difference between the truth and a lie. 23 1
Yet one study of children's lie-telling behavior found a very weak relationship
between a child's conceptual understanding of truth and lies on the one hand,
and the child's actual behavior on the other. 232 That is, a child may be able to tell
the difference between a truth and a lie but that ability does not prevent her from
2 33
telling lies.
Recently, legal scholars have identified a trend towards lowering the bar in
competency hearings. 2 34 Further, when a child comes to court to testify,
particularly about an emotionally significant event, the court and attorneys may
be motivated to shelter the child. 2 3 5 Therefore, a competency hearing is unlikely
to be a searching inquiry into the child's capacity to testify truthfully. In terms of
any effect on the fact-finder, research suggests that viewing a competency
23 6
hearing does not improve the ability to distinguish a child's truth from lies.
Finally, cross-examination of children presents complicated challenges. In
child protection cases, there is a general reluctance to cross-examine children
aggressively or even at all. Children may be thought of as victims such that
"[w]hen they appear[] in court" they may be "protected from the harshness that
so often characterizes the legal process." 23 7 Additionally, cross-examination is
not an effective way to discredit a child: as others have discussed more fully, it is

231. See, e.g., N.Y. Crim. Pro. Law § 60.20(2) (McKinney 2003); In re Noel 0., 841
N.Y.S.2d 821 (Fam. Ct. 2007).
232. Talwar & Lee, supra note 120, at 878. See also Lyon & Saywitz, supra note 4, at 853
("Judges often take it upon themselves to provide instructions to child witnesses, but tend to fall
prey to the same difficulties experienced by researchers when they first started exploring the utility
of instructions: judges have to be taught to provide the child with practice questions, and not to
unduly encourage 'I don't know' responses.").
233. Nicholas Bala, Kang Lee, Rod Lindsay, & Victoria Talwar, A Legal & Psychological
Critique of the Present Approach to the Assessment of the Competence of Child Witnesses, 38
OSGOODE HALL L.J. 409, 411 (2000).
234. Jules Epstein, Foreword: Why the Child Witness Now?, 16 WIDENER L. REV. i (2010).
235. Laurie Shanks, Evaluating Children's Competency to Testify: Developing a Rational
Method to Assess a Young Child's Capacity to Offer Reliable Testimony in Cases Alleging Child
Sex Abuse, 58 CLEV. ST. L. REV. 575 (2010); In re E.G., F058381, 2010 WL 2407323, at *3 (Cal.
Ct. App. June 17, 2010) (describing family court competency inquiry in which child was
interviewed ex parte by judge, who inquired of her if she felt "like [she] told [him] the truth
today?" and she answered affirmatively).
236. Talwar & Lee, supra note 120, at 568.
237. Frank E. Vandervort, A Search for the Truth or Trial by Ordeal: When Prosecutors
Cross-Examine Adolescents How Should Courts Respond?, 16 WIDENER L. REV. 335, 337 (2010)
(describing experience, in which "[l]awyers were on their best behavior, and judges would tolerate
not the least bit of aggressive questioning"). See also Zajac & Hayne, I Don't Think That's What
Really Happened: The Effect of Cross-Examinationon the Accuracy of Children's Reports, 9 J. OF
EXPERIMENTAL PSYCHOL.: APPLIED 187, 187-95 (2003).
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hard to imagine a judge persuaded even after a lawyer succeeds in pinning a
child to a prior inconsistent statement or questioning a child's motive. 238 In a
proceeding designed to protect children, a lawyer's aggressive examination is
unlikely to sway the fact-finder.
Another challenge posed by cross-examination is that it may include the
kinds of questions that facilitate inaccuracy, such as leading questions, complex
language, and tag questions. 23 9 Indeed, studies have shown that children exhibit
a high degree of compliance with leading questions on cross-examination and
rarely ask for additional clarification, even in the face of a complicated
question. 24 0 In fact, in one study, eighty-five percent of children changed at least
one aspect of their original testimony during cross-examination and one third of
children in that study changed all of their previous responses. 24 1 Research in this
area illustrates that cross-examination does not help to reveal inaccurate child
statements and can solicit inaccurate testimony from children whose original
reports were accurate. 24 2 These results are unique to children because of factors
related to youth, including: low levels of linguistic competence, susceptibility to
intimidation, a tendency to assume that an adult questioner knows the answers,
243
and lack of memory.
F. Difficulty Balancingthe Needs of the Court with the Need to
Provide Child Witnesses with Mental Health Treatment
Many children will be engaged in mental health treatment during the
pendency of any child protection proceedings. Indeed, one of the primary goals
of the child protection system is to engage the family in services. 244 Often
children will receive mental health treatment "while still involved in protracted
' 24 5
legal proceedings. "
Because the goals of a forensic interview and the goals of a therapeutic
session differ so greatly, statements made in the course of therapy are a
problematic source of evidence. A therapist, for instance, may have very good
reasons to encourage certain responses and praise children for their disclosures.
Some of these interview behaviors may encourage misinformation. 24 6 The
literature shows that therapists demonstrate interviewer bias in that they "rarely
test alternatives, and fall prey to illusory correlations and confirmatory

238. Shanks, supra note 235.
239. See Zajac & Hayne, supra note 237, at 187.
240. Id.
241. Id. at 191.
242. Id. at 193.
243. Id.
244. U.S. DEPARTMENT OF HEALTH AND HUMAN
GUIDE

FOR

CASEWORKERS

SERVICES, CHILD PROTECTIVE SERVICES: A

(2003),

available

https://www.childwelfare.gov/pubs/usermanuals/cps/cpsf.cfm#interview.
245. Lyon & Saywitz, supra note 4, at 845.
246. See supra Part III.
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biases." 24 7 Where post-traumatic stress is at issue the best available therapeutic
24 8
treatment will often involve talking about the traumatic event.
Given the importance of promoting a child's mental health and emotional
wellbeing, it makes little sense to delay therapy. However, in order to preserve
the integrity of child testimony, professional organizations recommend that
forensic interviews of children "be conducted separately from therapeutic efforts,
in separate sessions by different professionals, often with limited sharing of
information between the two." 24 9 Therefore, researchers in this area caution that
"suggestibility findings heighten concern that if child witnesses engage in
therapy while involved in lengthy legal proceedings to treat post-traumatic
symptoms, therapists will use questionable techniques, creating false allegations
or distorting genuine memories." 2 50 Indeed, therapy based on inaccurate
information from children can reinforce a falsehood and create psychological
confusion for a child that may be difficult to repair. Despite these empiricallysubstantiated concerns, "[t]here is virtually no research on how to meet child
witness mental health needs without tainting their reports." 2 51 Accordingly,
courts have a difficult time sorting out allegations that arise out of a therapeutic
setting.

2 52

247. CECI & BRUCK, JEOPARDY IN THE COURTROOM, supra note 8, at 93.

248. Bums v. Arkansas Dept. of Human Servs., CA 98-541, 1999 WL 258538, at *2 (Ark. Ct.
App. Apr. 28, 1999). (upholding a finding of abuse that was based on child's statements to
psychologist. Psychologist felt child's statements were credible because of consistency with which

child related act of abuse. Yet concurring judge wrote that, while the psychologist "characterized
the child as frightened, fearful and apprehensive in her sessions with her..." a video-tape of one
of those sessions "depicts a poised child, calmly, and in a matter-of-fact manner answering Dr.
Brunell's inquiries, while repeatedly interrupting to ask when she would receive her 'treat,'
suggesting that the child was offered a reward for her statements.").
249. Karen Saywitz, A Holistic Approach to Interviewing and Treating Children in the Legal
System, in CHILD SEXUAL ABUSE: DISCLOSURE, DELAY, AND DENIAL 223 (Margaret-Ellen Pipe,
Michael E. Lamb, Yael Orbach, & Ann-Christin Cederborg, eds., 2007).
250. Lyon & Saywitz, supra note 4, at 835.
251. Id. at 845.
252. In re Edward T., 343 Ill.
App. 3d 778, 785 (2003) (noting that after child made
allegations to caseworker that he was "whooped" by his parents, he was referred to therapist,
whom he told that his parents would burn his mouth with a cigarette, and that his mother stuck pins
in his nose until it started to bleed); In re Stephen M., W10CP02014057A, 2008 WL 5572975, at
*7 (Conn. Super. Ct. Dec. 31, 2008) ("By the end of therapy in April 2008, through a process of
making Stephen comfortable and safe, Stephen was able to verbalize his history of sexual
experience, control his physical behaviors, cease his public masturbation, and reduce to nonexistence his maladaptive behaviors.").
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G. Putting it All Together: In re Jeffrey S.
One case, In re Jeffrey S., illustrates several problems with child testimony
that have been raised in this article. In this case, an Ohio appellate court found
that two children were denied any contact with their parents for four years based
on the false belief that their parents sexually abused them-a belief that was
facilitated by a combination of improper interview technique and botched case
25 3
handling.
The case involved two children, Jeffrey and Benjamin. The older child,
Jeffrey, was born prematurely, was small for his age, had some special needs,
and was diagnosed with Dwayne's Syndrome. 254 It is undisputed that his mother
sought help for him when he was in her care. At a certain point, however,
Jeffrey's school expressed concern about his behavior, including potential
symptoms of sex abuse. Jeffrey and Benjamin were removed from their mother's
care and placed in foster care. 2 55 Three months later their mother consented to a
finding of dependency, but not abuse or neglect.
Essentially, Jeffrey's mother admitted that her poverty prevented her from
caring for her son.2 56 Following the disposition, a case plan outlining the
parents' obligations and requirements for reunification was filed. 25 7 Less than a
month after being placed in foster care, Jeffrey was sexually molested by another
foster child while in the custody of Children's Services. Months later, still in
foster care, Jeffrey began receiving individual, family, and group counseling to
deal with the molestation which occurred in the foster home. Jeffrey was
described by his therapists, doctors, and caseworker as "very creative, bright,
25 8
manipulative, and highly imaginative."
Benjamin, three years old at the time he was removed, was not given
immediate counseling to deal with separation issues, despite requests by the
parents. According to an assessment by counselors for Children's Services,
Benjamin did not require counseling since he appeared to be "happy and welladjusted. '2 59 Benjamin was enrolled in a facility for handicapped children as a
"peer model," an example of model behavior. Visits between the children and
their parents occurred consistently; these visits were considered by children's
services workers to be very positive and the children were eager to see their
parents, especially their mother. 260 The children engaged in crafts and games,
253. In re Jeffrey S., L-96-178, 1998 WL 879652 (Ohio Ct. App. Dec. 18, 1998).
254. Id. at * 1 (noting that Jeffrey was "a premature baby, was developmentally delayed,
physically much smaller than other children his age, and facially 'different' from other children his
age." Jeffrey's mother took him to several doctors who diagnosed him as having a medical

condition known as "Dwayne's Syndrome," which accounted for his facial differences).
255. Id. at *2 (the removal occurred on Jeffrey's sixth birthday).
256. At the time, the statute permitted the court to enter a finding dependency based solely on
a lack of resources.
257. Id.
258. Id. at *3.
259. Id.
260. Id.
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which were provided by the parents.
Six months after beginning therapy, Jeffrey stated to his therapist that his
mother had "kissed his pee pee," but then immediately recanted, saying that it
was a lie. Based upon this supposed disclosure, the Children's Services
caseworker began an investigation, which resulted in allegations that Jeffrey's
mother was telling the children not to speak with counselors. The amount of
visitation between the children and their parents was curtailed and closely
261
monitored by two trained supervisors from a local sexual abuse organization.
These supervisors later testified that the visits were positive, the children were
eager to see their parents, and the children did not want to leave at the end of the
visit. 2 62 Children's Services transportation employees later testified that when
transporting the children together they encountered no problems and that the
children appeared happy to see their parents. 2 63 Despite these reports, shortly
after visits were curtailed, the court heeded the recommendation of the children's
guardian ad litem and entered a no contact order between the parents and
children. 264 The children's communications and visits with both parents ceased,
even though there were no allegations that the father had discouraged the
children from discussing any abuse.
Both boys were placed in group therapy sessions with children who were
"are all disclosing sexual abuse." 2 65 Jeffrey attended a group that required each
child to identify himself at the beginning of the session, say why he is in the
group (for example, "I was sexually abused"), and identify who committed the
abuse. Jeffrey refused to join in the circle, threw things, and cried.2 6 6 When he
finally spoke to the group he indicated that he was in the group because of sexual
abuse by a foster brother, and did not name any other perpetrator. By the end of a
year he had become a group leader and improved his social skills; he had also
"disclosed" that he had seen his mother's breasts and they were big.2 67 He also
once mentioned briefly that his mother had tried to have sex with him, but gave
no details. 268 Based on these allegations of sexual abuse, Children's Services
moved for permanent custody of both boys. A hearing took place over sixteen
days throughout a seven-month period. 269 The state presented testimony from

261. Id.at * 3-4.

262. Id.at *4.
263. Id.
264. Id. at * 12.
265. Id. * 4.

266.
267.
268.
269.

Id.
Id.
Id.
Id. at * 2.
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various witnesses as to the children's therapy regarding the allegations of
abuse-some of which were patently false. For example, Jeffrey supposedly
disclosed that his penis had been cut off and he had been taken to the hospital
where it was reattached. 270 In another "disclosure," Jeffrey alleged that, during a
closely monitored visit at children's services, his mother had taken him to the
bathroom and "kissed his pee pee." 27 1 The Children's Services worker admitted
that this could not have happened and further acknowledged that they were
unable to determine whether or not sexual abuse by the parents had ever
occurred.27 2 Both boys had been examined and showed no physical signs of
abuse. The children's services caseworker testified that both parents successfully
completed all the parenting programs and had attended therapy as directed.2 7 3
The caseworker stated that the main thing preventing reunification was the
parents' inability to "acknowledge that the boys have been sexually abused and.
• . to put safeguards in their home to make those children feel safe.",2 74 Although
the caseworker acknowledged that Jeffrey and Benjamin were traumatized by the
upheaval of this process-Jeffrey had been in five different placements in the
previous three years, and Benjamin had been in four-she testified that she could
not recommend reunification until the parents would admit that they sexually
abused the children.
At the hearing, Jeffrey and Benjamin's parents presented evidence that the
children's supposed disclosures were, in fact, false memories. 275 The mother
called an expert in forensic, clinical, and family psychology in support of this
argument, but the trial court granted permanent custody of both children to
Children's Services. 2 76 The parents appealed. It was only after reviewing more
than 3,500 pages of transcript, and numerous other documents and reports, that
the appellate court was able to untangle what had transpired, and reverse the trial
court's determination. Two years after the trial court granted permanent custody
to Children's Services, four years after the children were barred from any contact
with their parents, and six years after the children were put in foster care, the
case was resolved.
This case presents, perhaps, the perfect storm. The initial allegation was
made by a mandated reporter at Jeffrey's school. Once those initial allegations
were presented in court, the parents admitted that their poverty prevented them
from providing for Jeffrey. Although no court found that the parents were unfit,
270. Id. at * 5.
271. Id.
272. Id.
273. Id. at * 6. Pursuant to the case plan, mother, stepfather and father all attended
recommended counseling. The mother attended a parenting class with Jeffrey and Benjamin.
According to the instructor, the children enjoyed being with their mother and protested when it was
time to leave. The mother received the highest grade on the written test and thoroughly understood
the techniques taught which were primarily based upon behavior modification. The instructor said
that mother was very eager to learn how to help Jeffrey.
274. Id. at * 7.
275. Id. at * 8.
276. Id. at * 9.
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the children were exposed to repeated contact with various professionals. Jeffrey
made his initial allegation of abuse to a treating therapist in an interview that was
not guided by forensic procedures. Jeffrey's statements were offered at trial
against his parents as hearsay. Despite hearing from an expert forensic
psychologist who questioned the veracity of Jeffrey's disclosures, the court
credited Jeffrey's comments to his therapist. Finally, the no contact order that
prevented the parents from visiting their children for four years was entered at
the suggestion of the child's guardian ad litem who was unable to detect that
Jeffrey's statements were not true. Delays in the proceedings, including a
sixteen-day trial spread over seven months, prolonged the separation of the
parents from their children.
The facts of this case, though extreme, reflect the current legal framework of
most child welfare cases. For the reasons stated above, this legal framework is
ill-equipped to evaluate children's statements. Rather, the structure of child
welfare proceedings may in fact facilitate inaccurate child testimony. As a result,
vital child welfare determinations may rely on children's untruthful statements.
VI.
PROPOSING GUIDANCE FOR THE INCLUSION OF CHILDREN'S
STATEMENTS IN CHILD WELFARE PROCEEDINGS
In light of the problems discussed above, this section aims to outline a few
possible solutions. The following proposals focus specifically on improving the
system's ability to collect and filter children's statements. Some of these
proposals are derived from the criminal context, and others merely parrot the
recommendations that researchers in the area of forensic psychology have been
making for years. The proposals fall into two categories: those aimed at
collecting better statements from children and those aimed at improving legal
processes that adjudicate these allegations.
A. Structured,RecordedForensicInterviews
In response to concerns about interview form, many jurisdictions have
created Child Advocacy Centers (CACs) where teams of professionals including
medical personnel, child welfare social workers, and police can collaborate to
interview a child who may be the victim of a crime. 277 The referral procedures
277. Nancy Chandler, Children's Advocacy Centers: Making A Difference One Child at A
Time, 28 Hamline J. Pub. L. & Pol'y 315, 323 (2006)
One-stop Child Advocacy Centers (CAC) are designed to help alleviate many
of the inherent conflicts in the current child protection system. Child Advocacy
Centers' number one goal is to reduce trauma to the child abuse victim by
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for CACs vary, but generally children are only interviewed at a CAC when
27 8
allegations appear serious enough to warrant a possible criminal charge.
These are, typically, cases involving allegations of sexual abuse and serious
physical abuse. 27 9 Accordingly, the vast majority of child welfare investigations
do not pass through CACs. And for good reason. It is disruptive to children's
lives to be taken to a CAC, examined by a doctor and interviewed by a police
officer-such a procedure would be overkill if applied to every case in which the
allegations merely suggest the parents kept a dirty home. Furthermore, CACs
lack the capacity to handle the enormous number of cases that are reported each
year. While a full CAC assessment may not be warranted, or even possible,
interviews in the child welfare context might benefit from some similar features.
One relatively straightforward recommendation is that policy makers should
consider requiring structured interviews during the initial stages of a child
welfare investigation. As discussed above, the structured forensic interview
protocols developed by the NICHD facilitate more reliable investigations.
Structured interviews can help generate truthful statements by establishing
2 80
ground rules for the interview that motivate truth-telling.
Yet, there are several constraints that may prevent the use of structured
interview techniques. When making contact with a family, child welfare
investigators must achieve an extremely delicate balance. They must knock on
the doors of complete strangers, ask to be let inside, and then begin to discuss
deeply personal matters. They lack the uniform-and the side-arm-of police
officers. They are aware that failing to detect abuse could have dire
consequences. They must simultaneously seek cooperation from adults in the
home while demanding personal and family information. They have to transition
quickly between talking to adults and talking to children. They have to be
comfortable talking with children of all ages, from toddlers to teenagers. Before
speaking with a child, they likely do not know if that child has a disability, for
instance, or if that child speaks English. When they sit down with a child they
have no idea whether that child is afraid of being taken from her family, or
wishes, more than anything, to be taken from her family.
Despite the complexity of this task, society provides little education,
training, or compensation to child protection investigators. 2 81 The goal of initial
coordinating a child's interview to include professionals from multiple
agencies, which can reduce the number of interviews and improve the quality
of the investigation. They help children avoid the trauma of repeating their
story at various stops along the legal and judicial path.
278. See Chandler, supra note 277, at 317-19 (discussing the emergence of CAC's in
response to cases of serious physical and sexual abuse).
279. E.g., MICH. COMP. LAWS ANN. § 722.623 (West).
280. MICH. COMP. LAWS § 722.628(6) (2008) (mandating that child protective services
investigators use model interview protocol); STATE OF MICH. GOVERNOR'S TASK FORCE ON
CHILDREN'S JUSTICE & DEP'T OF HUMAN SERVS., FORENSIC INTERVIEWING PROTOCOL (2005),
availableat https://www.michigan.gov/DHS/0,1607,7-124-5452_7119_25045---,00.html.
281. Vivek Sankaran, Wells Conference on Adoption Law: Judicial Oversight Over the
Interstate Placement of Foster Children, 38 CAP. U. L. REV. 385, 391 (2009) ("the unfortunate
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case contacts is to ensure the safety of children in the household. Still, in many
cases those initial case contacts can yield significant information.
One model developed in Oregon attempts to address the need to apply
forensic interview standards to field investigations.2 8 2 The 2012 edition of the
Oregon Interviewing Guidelines defines two distinct interview types: forensic
and initial responder. 2 83 Forensic Interviews "are conducted in a manner that is
legally sound, of a neutral, fact-finding nature, and coordinated to avoid
duplicative interviewing." 2 84 An initial responder interview typically takes place
during the first contact with the child involved in the child welfare investigation.
The guidelines recommend that initial responders should make every effort to
limit the number of times a child is interviewed and note that often enough
information is available from the reporting source to avoid an initial interview
with the child.2 85 Under the protocol, the initial contact should only gather as
much information as necessary for the protection of the child. 286 By limiting the
goals of the initial interview, the Oregon protocol allows the majority of in-depth
questioning to occur at a later forensic interview. The Oregon protocol suggests
that initial interviews with children should be limited to those situations where
speaking with the child is necessary to establish safety or determine the need for
criminal and medical intervention but that it is sometimes possible to avoid a full
investigatory interview during the initial meeting.
The Oregon protocol also contains some guidance for how to talk to
children. The protocol suggests that, "if the child volunteers detailed
information, that information should be written down or otherwise recorded, and
the report should reflect the circumstances under which the child made the
disclosures." 287 Further, "if the child is not volunteering information, the initial
responder should avoid questioning her, particularly asking leading questions,

reality is that child welfare procedures are often conducted by young, inexperienced workers who
lack specialized training and carry high caseloads").
282. The Oregon Interviewing Guidelines (OIG) were originally developed by professionals
at the request of the Health Advisory Council on Child Abuse, a group convened by the state
legislature to ensure that child abuse evaluators in Oregon were highly skilled and well-trained.
The OIG was published in 1998 for a target audience of assessment center-based interviewers. The
2004 revision expanded the document to address all professionals-including both law
enforcement officers and child welfare workers charged with conducting field, investigations.
283. OR. DEP'T OF JUSTICE, OREGON INTERVIEWING GUIDELINES 3 (2012), available at

http://www.doj.state.or.us/victims/pdf/oregoninterviewingguidelines.pdf.
284. Id. at 34.
285. Id.

286. Id. According to the protocol, in some cases, enough facts may be gathered from the
reporting source, thereby eliminating the need for an initial responder interview with the child.
287. Id, at 34.
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and the information needed should be obtained from sources other than the child
whenever possible." 2 88 The protocol offers other helpful guidelines such as: "Do
not ask the child why the abuse happened, as it implies to her that she is to
blame." 2 89 Unfortunately, the Oregon protocol itself notes that "it should not be
290
taken as a dictate ... that every interview in Oregon must follow this format."
Since 1998, Michigan has required all interviews with children to follow a
standardized forensic protocol. 29 1 The required standardized protocol was
developed by a Michigan Governor's Task Force. 2 92 Given how long Michigan
has been working on this project, it is somewhat surprising that no other states
have required forensic interviewing by law. Other states could adopt a protocol
similar to Michigan's, or the NICHD model, which is similar but was developed
by independent researchers and has the benefit of empirical support. 293 A
number of other steps can be taken to improve interview quality. Even without
formalizing a structured interview, recording all of the initial case contacts that
currently take place would at least provide an opportunity for supervisors and
researchers to review how these interviews are conducted. That way, should a
child disclose detailed information, her exact statement would be preserved.
Nearly all structured interview protocols recommend that these interviews be
recorded.2 9 4 It would require very little extra investment since portable recording
devices are widely available in the era of smartphones. Recording would allow
the interviewer to timestamp the interview and to instantaneously share the tape
with supervisory staff.
Alternatively, if legislators do not want to modify the child welfare system
to require videotaped interviews, judges could require proof of proper interview
288. Id.

289. Id.
290. The flexibility noted by the Oregon protocol suggests regional differences in child abuse
investigations. However, it is unclear from the protocol, or other research, why the format of the
interview would need to be different based on location. While individual interviews may need to
be tailored to the child based on many factors including, age, disability, and language, there is no
reason why the structured format of interviews in, say, Ashland, Oregon would need to be
substantially different from those in, Baker City.
291. MICH. CoMP. LAWS § 722.628(6) (2005) (mandating that child protective services
investigators use a model interview protocol);
CHILDREN'S JUSTICE

&

STATE OF MICH. GOVERNOR'S

DEP'T OF HUMAN SERVS.,

TASK FORCE ON

FORENSIC INTERVIEWING PROTOCOL

(2005),

available at https://www.michigan.gov/DHS/0,1607,7-124-5452_7119_25045---,00.html.
It is
unclear how Michigan treats initial interviews with a child who is the subject of a child welfare
investigation, or whether even these contacts must follow the interview protocol.
292. Mich. Exec. Order No. 2010-18, available at http://www.michigan.gov/granholm/

0,4587,7-168-21975-242311 -- ,00.html;

GOVERNOR'S TASK FORCE ON CHILD ABUSE AND NEGLECT,

(2010) http://www.michigan.gov/dhs/0,4562,7-124-7119_50648_66367---,00.html.
293. Lamb, Orbach, Hershkowitz, Esplin & Horowitz, Structured Forensic Interview
Protocols, supra note 74, at 1201.
294. Birckhead, supra note 90, at 417. See also Frank E. Vandervort, Videotaping
Investigative Interviews of Children in Cases of Child Sexual Abuse: One Community's Approach,
96 J. CRIM. L. & CRIMINOLOGY 1353, 1415 (2006) (stating that "[videotaping] serves the interests
of the community, as it achieves a fair and just result for victims, suspects, and defendants").
MICHIGAN.GOV
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form before admitting a child's statement. Or, even without a statutory
requirement of a recorded statement, rules of evidence could be modified to
admit only forensic interviews that have been videotaped. 29 5 Accordingly, the
interviews could be conducted however child welfare professionals think is best,
but they would be barred from admitting any unrecorded hearsay statements
produced by these interviews. Such rules would remove pressure from jurists
who are otherwise tasked with untangling various statements made to various
296
people under uncertain conditions.
Whether through child welfare legislation, legislative modifications of
evidence rules, or individual court requirements, tape recording of these
interviews is necessary to ensure fairness and accuracy. If initial interviews are
not recorded, there will be no way to uncover any inaccuracies the interview may
have generated, or to challenge the use of suggestive techniques.
Accordingly, the available research, though useful, does not provide a
perfect model for interviews in the child protection context. Additional research
on minimizing suggestibility and maximizing accuracy during the initial meeting
with a child is needed. Many existing structured interview protocols appear to be
based on learning whether a particular significant event occurred in a child's life.
However, initial interviews in the child welfare context are likely to involve less
obviously significant or traumatic events. Further research may help states
develop protocols that are better adapted to the constraints and purposes of child
welfare investigations. Nevertheless, such protocols offer a promising alternative
to current methods.
B. Taint Hearings
As discussed above, in child protection cases, the law asks judges to test the
accuracy of a child's statement in court (or in the form of an admissible hearsay
statement) when the most accurate statement possible is the initial interview with
the child. Thus, the child's in-court testimony may only be a replication of errors
developed over the course of multiple interviews by poorly trained professionals.
295. Michigan does not tie admissibility to the forensic protocol-that is, there is no
requirement that protocol is followed in order for a statement to be deemed admissible. MICH.
CoMP. LAWS § 3.972(C)(2)(a) (1985); In re Britton, 306495, 2012 WL 1648836 (Mich. Ct. App.
2012); In re D.K., 289371, 2009 WL 3401152 (Mich. Ct. App. Oct. 22, 2009); In re Archer, 744
N.W.2d 1, 8 (Mich. Ct. App. 2007).
296. In re Stephen M., W10CP02014057A, 2008 WL 5572975 (Conn. Super. Ct. Dec. 31,
2008) ("Many of the horrendous problems in the present case would have been obviated by a
professional interview recorded on video tape."); In re Interest of W.S., 899 S.W.2d 772, 778 (Tex.

App. 1995) ("Based on our review of the videotape, the trial court properly admitted the videotape,
and therefore, the trial court did not abuse its discretion by admitting the tape into evidence.").

Imaged with Permission of N.Y.U. Review of Law & Social Change

CAN THE CHILD WELFARE SYSTEM PROTECT CHILDREN

2014

353

In an effort to determine whether a child's statement is reliable enough to be
heard in court, New Jersey imposed a pretrial "taint" procedure. The procedure
was developed by the New Jersey Supreme Court in State v. Michaels, a case in
which the court overturned the convictions of daycare workers who had been
found guilty of sexual abuse. 29 7 After reviewing interview methods used in the
on8
abuse investigation, the court determined that the convictions rested 29
interviewing.
suggestive
by
produced
were
that
children's statements
Therefore, New Jersey Supreme Court crafted new procedures to address the
admissibility of child statements. Michaels requires:
[A pretrial hearing must be held] to determine whether those
clearly improper interrogations so infected the ability of the
children to recall the alleged abusive events that their pretrial
statements and in-court testimony based on that recollection are
unreliable and should not be admitted into evidence . . . The
basic issue to be addressed at such a hearing is whether the
pretrial events, the investigatory interviews and interrogations,
were so suggestive that they give rise to a substantial likelihood
of irreparably mistaken or false recollection of material facts
299
bearing on defendant's guilt.
The "taint hearing" is triggered when a defendant "make[s] a showing of
'some evidence' that the victim's statements were the product of suggestive or
coercive interview techniques." 30 0 Once the defendant establishes that sufficient
evidence of unreliability exists, the burden shifts to the state to prove the
reliability of the proffered statements and testimony by clear and convincing
evidence. Therefore, "the ultimate determination to be made is whether . . . the
totality of the circumstances surrounding the interviews, the statements or
testimony retain a degree of reliability sufficient to outweigh the effects of the
30 1
improper interview techniques."
Michaels has not been uniformly followed by other states. 30 2 On the
contrary, where states have addressed this issue they sometimes place the burden
on the party challenging the statement to demonstrate that coaching or
297. State v. Michaels, 642 A.2d 1372 (N.J. 1994) (requiring "taint" hearings to ensure that
children have not experienced suggestive interviewing before their testimony may be admitted at
trial).
298. Id.

299. Id. at 1380-83.
300. Id. at 1383.
301. Id.
302. Commonwealth v. Delbridge, 855 A.2d 27, 39-41 (Pa. 2003) (holding that hold that taint
is legitimate question for examination in cases involving complaints of sexual abuse made by
young children and finding pretrial exploration of taint is necessary when there is some evidence
that improper interview techniques, suggestive questioning, vilification of accused and interviewer
bias may have influenced child witness to such degree that proffered testimony may be irreparably
compromised); Matter of Dependency of A.E.P., 956 P.2d 297 (Wash. 1998); English v. State, 982
P.2d 139, 146-47 (Wyo. 1999) (declining to adopt separate pretrial taint procedure, but holding
that existing statutory competency hearing would allow evidence of taint).
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suggestion took place. 30 3 Aside from30 4legislative determinations, a number of
courts have rejected Michaels as well.
The taint procedure developed by New Jersey represents one attempt to
acknowledge and address the findings of empirical research on suggestive
interviewing. In light of this evidence, it is surprising that more states have not
undertaken similar efforts. Even if states are unwilling to adopt a taint procedure,
merely requiring judges to inquire into these issues has the potential to
encourage the adoption of proper forensic interview protocols. That is, if judges
require the proponents of child statements to demonstrate that the statements are
not corrupted, child protection agencies might be encouraged to develop
procedures that would survive such scrutiny. In the child protection context, taint
hearings could be required regardless of whether the child will testify in court.
As noted, because hearsay is admissible it is rarely necessary for children to
appear in person.
C. Reform Practicesfor Appointing Attorneys for Children
In recent decades, advocates of children's rights have suggested that
children's voices should be heard in legal proceedings. 30 5 That view is endorsed
by Article 12 of the United Nations Convention on the Rights of the Child,

303. See, e.g., In re R.M., 718 N.E.2d 550, 556 (1999) ("There is no evidence in the record to
suggest Ellen was coached or coaxed into making the statements describing the physical abuse. We
find Ellen's statements were sufficiently reliable to support a finding of physical abuse.").
304. See, e.g., People v. Montoya, 57 Cal. Rptr. 3d 770 (2007) ("The relevant determination
in California is whether a minor victim is competent to testify .... The capacity to perceive and
recollect is a condition for the admissibility of a witness's testimony on a certain matter, rather than
a prerequisite for the witness's competency."); United States v. Geiss, 30 M.J. 678, 681 (1990)
("[W]e hold that evidence of suggestive questioning or coercive pretrial interviews goes to the
credibility of a witness rather than to the admissibility of testimony."); State v. Olah, 767 N.E.2d
755, 758 (Ohio Ct. App. 2001) ("No Ohio appellate court has either followed Michaels or
independently determined that a pretrial taint hearing is required if a child witness is potentially
contaminated."); State v. Bumgamer, 184 P.3d 1143, 1150-51 (Or. Ct. App. 2008) ("Whether a
person, who has the ability to perceive an event, recall it and relate the recollection will tell the
truth is to be tested by cross-examination and not by a motion to disqualify the witness as
incompetent. The competency inquiry should be made with a view to the preference toward
allowing the trier of fact to be the ultimate judge of the quality of the evidence.").
305. See, e.g., Annette R. Appell, Representing Children Representing What?: Critical
Reflections on Lawyering for Children, 39 COLUM. HUM. RTS. L. REv. 573, 575 (2008) ("More
recently, the notions that children have individual voices and that their voices should be heard have
gained currency through the expressive power of the law, most universally in the Convention on
the Rights of the Child."); Linda D. Elrod, Client-DirectedLawyersfor Children: It Is the "Right"
Thing to Do, 27 PACE L. REv. 869, 891 (2007) (arguing that "the child's voice" should be added to
debate "whenever the child's interests and the parent's interests are not aligned," for example in
"abuse and neglect situations").
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which requires signatories to accord children "the opportunity to be heard in any
judicial and administrative proceedings." 30 6 The United States has not ratified
the Convention, 30 7 but an active bar of lawyers for children has done much to
advance analogous goals in American courts. 30 8 Advocates for increasing
children's participation in legal proceedings tend to focus on the benefits to
children. 30 9 Comparatively less attention has been paid to the potentially
negative impact that child statements may have on the fairness of child
protection proceedings. As discussed elsewhere in this article, allowing attorneys
for children to participate in fact-finding can make children more believable,
310
even where they are not testifying accurately.
Some of the objectives sought by advocates of providing children with
attorneys may be achieved without allowing these attorneys to participate in the
factfinding stage of dependency trial. Without an attorney's participation in
factfinding, she can: make her child clients aware of their legal options, tell them
what will happen next in their case, evaluate the likelihood of prevailing, and
advocate for services on their behalf.3 11 Without an attorney's participation in
factfinding, a child will still have the "right to empowerment through
participation" and may benefit from "the therapeutic nature of the attorney-client
relationship." 3 12 Granted, some objectives articulated by those who advocate

306. Convention on the Rights of the Child, UNITED NATIONS HUMAN RIGHTS (Nov. 20,
1989), http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
307. Convention on the Rights of the Child, G.A. Res. 44/25, U.N. GAOR, 44th Sess., Supp.
No. 49, U.N. Doc. A/Res/44/25 (1989), available at https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsgno=IV 1I&chapter=4&lang=en.
308. For example, the National Association of Counsel for Children has recommended that
"[c]hildren need to be involved in the entire litigation process." See NACC RECOMMENDATIONS
FOR REPRESENTATION OF CHILDREN IN ABUSE AND NEGLECT CASES; AMERICAN BAR ASSOCIATION
STANDARDS OF PRACTICE FOR LAWYERS WHO REPRESENT CHILDREN IN ABUSE AND NEGLECT CASES

1, 9 (2003); Appell, supra note 212, at 587.
309. Donald Duchette & Julian Darwall, ChildRepresentation in America: ProgressReport
from
the
National Quality
Improvement
Center,
IMPROVE
CHILDREN
REP.,

http://www.improvechildrep.org/Portals/0/DuquetteFLQSprl2-Final.pdf (forthcoming) ("It is
widely accepted that children require attorney representation in dependency proceedings. This
consensus is based on the practical necessity of attorneys in negotiating complex judicial
proceedings, the state's interest in or child's right to empowerment through participation,
constitutional arguments or analogy to other legal contexts, and the therapeutic nature of the
attorney-client relationship."). But see Katherine Hunt Federle, The Ethics of Empowerment:
Rethinking the Role of Lawyers in Interviewing and Counseling the Child Client, 64 FORDHAM L.
REV. 1655, 1658 (1996).

310. See supra Part IV. C.
311. PEW COMMISSION ON CHILDREN IN FOSTER CARE, FOSTERING THE FUTURE: SAFETY,

PERMANENCE, AND WELL-BEING FOR CHILDREN IN FOSTER CARE 43 (2004); Emily Buss, You're My
What? The Problem of Children's Misperceptions of Their Lawyers' Roles, 64 FORDHAM L. REV.

1699, 1746 (1996); Davin Youngclarke, Kathleen Dyer Ramos & Lorraine Granger-Merkte, A
Systematic Review of the Impact of Court Appointed Special Advocates, 5 J. CENTER FOR FAMS.,
CHILD. & CTS. 109 (2004).

312.
WELFARE

QUALITY IMPROVEMENT CTR. ON THE REPRESENTATION OF CHILDREN IN THE CHILD

SYS.,

NEEDS

ASSESSMENT

LITERATURE

REVIEW

5

(2010),

available

http://www.improvechildrep.org/Portals/O/QIC%2 OChild%2 ORep%2OLiterature%2OReview.pdf.
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providing representation in child welfare cases might require an attorney's
participation in factfinding. For example, some scholars argue that lawyers for
children must participate in factfinding so that they can ensure that the state
"meet[s] its legal burden when attempting to... remov[e a] child from his home
or terminat[e his] parental rights." 3 13 They argue that "[o]ther parties . . . have

interests and motivations other than [that of the child] and cannot adequately
represent the child."'3 14 While that last point is almost certainly true, the judge or
fact-finder, and not the parties, will also be present and interested in finding the
truth. Because attorney participation in factfinding, prepping child witnesses and
eliciting testimony creates risk of injecting unreliability into child welfare
proceedings, limiting the role of attorneys for children may be a proper solution.
D. Changing the Burden
The empirical research discussed in this article suggests that the burden of
proof in cases of child abuse and neglect should be higher than a preponderance
of the evidence.
In Santosky v. Kramer, the United States Supreme Court found that the
termination of parental rights requires the state establish that termination is
proper by clear and convincing evidence. The Court found that the "fair
preponderance" standard employed by the state in parental termination
3 15
proceedings violated the Fourteenth Amendment's Due Process Clause.
Relying on the Mathews v. Eldridge rule, the Court evaluated the due process
concern by weighing three considerations: (1) the private interests affected by
the proceeding; (2) the risk of error created by the state's chosen procedure; and
(3) the countervailing governmental interest supporting use of the challenged
procedure. 3 16 Although abuse or neglect adjudications do not carry the
permanent consequences of parental termination proceedings, these proceedings
may deprive parents of their ability to be with their children for an extended
period of time. As a New Jersey Superior Court explained the dilemma:
The Legislature has made the policy judgment that satisfying the
slightest of our standards of proof-preponderance of the

313. Id.

314. Id.
315. Santosky v. Kramer, 455 U.S. 745, 768 (1982) ("We cannot believe that it would burden
the State unduly to require that its factfinders have the same factual certainty when terminating the
parent-child relationship as they must have to suspend a driver's license."). Yet there is no similar
constitutional requirement that states prove the original case of abuse or neglect by clear and
convincing evidence.
316. Id. at 754 (1982).
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evidence-is all that is required to support a finding of abuse or
neglect and to activate the court's intervention to protect
children. As a result, the potential of finding abuse or neglect by
a parent when it actually did not occur is increased; but raising
the standard of proof would increase the risk of not finding
abuse or neglect when it actually did occur, posing an
3 17
unacceptable threat to the safety of children.
Surely the state's interest in promoting the safety of children is beyond
question. However, the Supreme Court's analysis of the proper burden of proof
under the Fourteenth Amendment's Due Process jurisprudence 3 18 suggests the
clear and convincing evidence should be required, even at this pre-termination
stage. It is beyond the scope of this article to address the private and government
interests at stake in these proceedings. However, the evidence presented in this
article directly addresses the second factor relevant to the Court's due process
analysis: the risk of error created by the contested procedure.
As demonstrated by the empirical evidence discussed above, the risk of
error in these proceedings is significant. Even if interview techniques are
improved, the evidence shows that adults have a strong tendency to judge
children's statements as correct. This truth bias impacts the integrity of every
stage in the investigation of a child welfare case. In light of this research, a low
burden of proof in child welfare cases is particularly concerning.
There is also a symbolic value in establishing a clear and convincing
evidence standard. As the Court in Santosky acknowledged with respect to
termination proceedings, "[i]ncreasing the burden of proof is one way to impress
the factfinder with the importance of the decision and thereby perhaps to reduce
the chances that inappropriate terminations will be ordered. ' 3 19 An analogous
symbolic effect could be helpful in pre-termination stages of child welfare
proceedings-proceedings which implicate the same fundamental right to parent.
Signaling to judges that they should weigh their decisions carefully could set an
important tone in child welfare cases.
VII.
ASSESSING COSTS: "FALSE-POSITIVES" v. "FALSE-NEGATIVES"
As this article has demonstrated, empirical research should give
investigators and judges pause when they rely on a child's account of her past
experiences. This is not because children are willfully bad or manipulative-and
it is not because children have bad memories. Rather, there are important
developmental factors that impact a child's ability to report her past experiences,
social factors that impact an adult's ability to discern the veracity of child

317. N.J. Div. of Youth and Fan. Servs. v. J.F., 2012 WL 3116765, at *5 (N.J. Super. App.
Div. 2012.).
318. Santosky, 455 U.S. at 754.
319. ld.at 764.

Imaged with Permission of N.Y.U. Review of Law & Social Change

N.Y. U. REVIEW OF LA W & SOCIAL CHANGE

Vol. 38:305

testimony, and structural factors that exacerbate both of these problems. This
article does not suggest that the statements of children should be disregarded.
Excluding children's accounts from the child welfare process creates an
intolerable risk that abuse may go undetected. Research shows that children are
sometimes reluctant to describe abuse they have suffered and may minimize or
deny abuse that actually happened.3 20 In particular, children may be less likely to
disclose abuse the more closely related they are to the perpetrator. 3 2 ' This is
especially problematic for family court cases. Additionally, instructions to keep
a secret can have a powerful effect on some children. 32 2 Given these constraints,
delayed or inconsistent reports are not necessarily inaccurate. 323 Furthermore,
because many forms of child sexual abuse can occur in private and leave no
physical trace, the statement of a child may, in fact, be some of the only
3 24
probative evidence.
Although it has been argued that "[t]he costs of allowing an abused child to
fall through the cracks are equal to the costs of wrongfully convicting an
innocent person," 3 25 to adequately weigh these harms policymakers must
consider the true impact of false-positives. First, poor and minority communities
are disproportionately affected.32 6 This can create a stratified system in which
320. In re Cindy L., 947 P.2d 1340, 1348-49 (Cal. 1997) (noting several difficulties with
proving child sexual abuse and finding that, because of these difficulties, "categorical exclusion of
child hearsay, or admission only if the hearsay fits within traditional yet narrow categories" will
result in the exclusion of evidence necessary to prevent abuse); Ann Cederborg, Delay of
Disclosure,Minimization, and Denial of Abuse When Evidence is Unambiguous,in CHILD SEXUAL
ABUSE: DISCLOSURE, DELAY, AND DENIAL 170 (Margaret-Ellen Pipe, Michael E. Lamb, Yael
Orbach, & Ann-Christin Cederborg, eds., 2007).
321. Cederborg, supra note 320, at 170. See also Thomas D. Lyon & Julia A. Dente, Child
Witnesses and the Confrontation Clause, 102 J. CRIM. L. & CRIMINOLOGY 1181, 1205 (2012).
322. Cederborg, supra note 320, at 170 (noting that instructions to keep secret have powerful
effect on five- and six-year old children and that perpetrators can use their position of power over
children to conceal abuse).
323. Id.at 171.
324. Lyon & Saywitz, supra note 4, at 835 ("Child victims may be disproportionally likely to
be called to testify in sexual abuse cases because corroborative evidence more often exists for
other forms of maltreatment, such as physical abuse and neglect, or other crimes, such as domestic
violence and homicide.").
325. Jennifer Anderson, Julie Ellefson, Jodi Lashley, Anne L. Miller, Sara Olinger, Amy
Russell, Julie Stauffer, & Judy Weigman, Forensic Interview Protocol:RATAC, 12 T.M. COOLEY
J. PRAC. & CLINICAL L. 193, 193 (2009-2010). See also A.P. v. Dep't of Pub. Welfare, 696 A.2d
912, 915-16 (Pa. Commw. Ct. 1997) (finding hearsay statements of child admissible while noting
that, "[i]t must be recognized at the outset that cases such as this present special concerns, none
more important than the welfare of the children involved").
326. CHILD WELFARE INFORMATION GATEWAY, ADDRESSING RACIAL DISPROPORTIONALITY IN
CHILD WELFARE (2011), available at https://www.childwelfare.gov/pubs/issue-briefs/racial_
disproportionality/racialdisproportionality.pdf.
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already rampant inequality translates into decreased respect for the privacy and
dignity of some targeted communities. 327 Second, foster care is an unsafe place
for children. 32 8 As others have reported, "children's subsequent treatment in the
child welfare system often constitutes abuse and neglect of its own." 32 9 Third,
even if foster care were safe and nurturing, children and parents have a
fundamental right to be free from separation. 330 Because of delays in the system,
it can take years to get a child out of foster care. 3 3 1 In at least seventy-five
percent of states, the majority of children who entered foster care for the first
3 32
time in 2009 were still in foster care twelve months later.
There are no easy solutions to achieving a balance between including
statements that may help protect children, on the one hand, and excluding
statements of questionable accuracy, on the other. What is striking is the little
effort the current legal regime makes to strike any kind of balance at all.
Society should not tolerate the abuse of children. But neither should society
tolerate needlessly tearing families apart. Further research would help identify
ways to better address both concerns.
VIII.
CONCLUSION
This article has attempted to demonstrate the costs of the current child
welfare system's treatment of children's statements. The current regime in most
states suggests that courts are relying on children's statements when they should
not be. I have argued that caring about children and their safety does not
necessarily mean that determinations in the child welfare context should turn on
what children say. Rather, the better course for children may be to create
procedures that facilitate accurate statements. In any event, important child
welfare determinations should be made using the best available information.
Courts and legislatures must respond to empirical research demonstrating that
the child welfare system is not doing enough to ensure that this objective is
achieved.
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