THE ROLE OF PUBLIC LAW OFFICES IN MARRIAGE
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I.
INTRODUCTION

On February 23, 2011, the Department of Justice ("DOJ") announced that
President Obama had directed it to stop defending Section 3 of the Defense of
Marriage Act ("DOMA").' The President's decision and the DOJ's subsequent
briefs arguing that Section 3 of DOMA is unconstitutional continue a trend that
can be traced to San Francisco's actions in Perry v. Schwarzenegger2 and prior
marriage equality litigation in state court. 3
In this Comment, we argue that San Francisco's role in Perry and prior
cases introduced the idea that public law offices could challenge laws like
Proposition 8 and set the stage for similar responses by the State of California,
other state and local governments, and federal officials. Using testimony and
exhibits from Perry,4 we explain the reasons San Francisco chose to become a
plaintiff in marriage equality litigation, describe the impact of San Francisco's
evidence beyond the litigation itself, and urge other public law offices to
consider a similar approach.
II.
THE EVOLVING ROLE OF PUBLIC LAW OFFICES INMARRIAGE EQUALITY
LITIGATION
The usual role of public law offices representing municipal, state, or federal
t Therese Stewart is the Chief Deputy City Attorney and Mollie Lee is a Deputy City
Attorney in the San Francisco City Attorney's Office. We wish to acknowledge City Attorney
Dennis Herrera's leadership in marriage equality litigation, the talent and dedication our colleagues
have brought to this work, and the tremendous advocacy by David Boies and Ted Olson on behalf
of the Perry plaintiffs.
1. Attorney Gen. Eric Holder, Dep't of Justice, Statement on Litigation Involving the Defense
of Marriage Act (February 23, 2011), available at http://www.justice.gov/opa/pr/20 1/

February/1 1-ag-222.html.

2. 704 F. Supp. 2d 921 (N.D. Cal. 2010), affd sub nom. Perry v. Brown, 671 F.3d 1052 (9th

Cir. 2012), cert. grantedsub nom. Hollingsworth v. Perry, 81 U.S.L.W. 3075 (Dec. 7, 2012) (No.

12-144).
3. In re Marriage Cases, 183 P.3d 384 (Cal. 2008); Strauss v. Horton, 207 P.3d 48 (Cal.
2009). See also Lockyer v. City and Cnty. of S.F., 95 P.3d 459 (Cal. 2004) (San Francisco
defended Mayor Newsom's decision to marry same-sex couples on the ground that California's
exclusion of such couples from marriage violated the state constitution).
4. Perry trial transcripts are available at http://www.afer.org/our-work/hearing-transcripts,
https://ecf.cand.uscourts.gov/cand/09
at
available
are
exhibits
trial
many
and
cv2292/evidence/index.html.
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government agencies and officials is to defend lawsuits challenging laws and
official actions. This is the case even when the challenge is constitutionally
based; typically the city attorney or attorney general argues that the law meets
constitutional standards.5 In most of the early marriage cases, state and local
officials maintained their usual roles and defended laws that banned same-sex
couples from marrying. 6 In more recent cases, however, a different pattern has
emerged. Since In re Marriage Cases and Perry, public law offices and the
government officials they represent have increasingly declined to defend laws
denying equal marriage rights to same-sex couples and have begun to
affirmatively challenge those laws.
This approach to marriage equality litigation originated in San Francisco.
When then-Mayor Gavin Newsom refused to exclude same-sex couples from
marriage in 2004 and City Attorney Dennis Herrera vigorously defended this
action in court,7 they were roundly criticized by commentators and pundits from
both sides of the political aisle. 8 Undaunted, the City Attorney moved from the
defensive to the offensive, filing the City's own suit challenging California's
exclusionary marriage laws. 9 From 2004 through 2008 the City Attorney's
Office successfully litigated the state court challenge to California's marriage
laws (In re Marriage Cases),'0 and from 2009 through the present, it intervened
and litigated alongside the Perry plaintiffs in the federal court challenge to

5. There are historical counterexamples, such as Reitman v. Mulkey, 387 U.S. 369 (1967), in
which the California Attorney General filed an amicus brief urging the Court to strike down a state
ballot measure designed to roll back and prevent enactment of laws prohibiting racial
discrimination in housing, and Romer v. Evans, 517 U.S. 620 (1996), in which three cities sued the
Colorado state government challenging an amendment to that state's constitution that rolled back
and prohibited measures banning sexual orientation discrimination.
6. See, e.g., Kerrigan v. Comm'r of Pub. Health, 957 A.2d 407 (Conn. 2008) (Attorney
General and counsel for town clerk defended Connecticut law providing for civil unions but
excluding same-sex couples from marriage); Baehr v. Lewin, 852 P.2d 44 (Haw. 1993) (Attorney
General defended Hawaii statute restricting marriage to different-sex couples); Varnum v. Brien,
763 N.W.2d 862 (Iowa 2009) (County Attorneys defended Iowa law excluding same-sex couples
from marriage); Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003) (Attorney
General defended state law interpreted to deny marriage to same-sex couples); Lewis v. Harris,
908 A.2d 196 (N.J. 2006) (Attorney General defended state laws denying same-sex couples the
right to marry); Baker v. State, 744 A.2d 864 (Vt. 1999) (Attorney General and municipal counsel
defended state law interpreted to deny marriage to same-sex couples).
7. Lockyer, 95 P.3d 459.
8. See, e.g., Harriet Chiang & John Wildermuth, Governor Demands End to Gay Marriage,
S.F. CHRONICLE, Feb. 21, 2004, www.sfgate.com/news/article/Governor-demands-end-to-gaymarriage-Lockyer-2793095.php (describing Republican Governor Arnold Schwarzenegger's
criticism of San Francisco's decision to issue marriage licenses to same-sex couples); Dean E.
Murphy, Some Democrats Blame One of Their Own, N.Y. TIMES, Nov. 5, 2004,
www.nytimes.com/2004/11/05/politics/campaign/05newsom.html?_r-0
(reporting criticism of
Mayor Newsom by Democratic Senator Dianne Feinstein and Representative Barney Frank).
9. 183 P.3d 384 (Cal. 2008).
10. Id. San Francisco's City Attorney also filed, along with others, an unsuccessful state court
challenge to Proposition 8. Strauss v. Horton, 207 P.3d 48 (Cal. 2009).
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Proposition 8 (Perry v. Brown)."
Since San Francisco first began advocating for equal treatment of lesbian
and gay families, a number of other public entities and law offices have taken a
similar approach, either declining to defend anti-gay marriage laws or joining
with parties challenging such laws. 12 In Commonwealth v. United States
Department of Health and Human Services, the Massachusetts Attorney General
sued the federal government challenging DOMA under the Tenth Amendment
and the Spending Clause. 13 In Strauss v. Horton, a state court challenge to
Proposition 8, the California Attorney General joined plaintiffs in arguing that
14
Proposition 8 was not a validly enacted constitutional amendment. In Perry,
the California Attorney General conceded that Proposition 8 violated
constitutional guarantees of Equal Protection and Due Process, while the
Governor and named county defendants took no position on the merits and
declined to defend the measure. 15
Just a few months after the district court issued its decision in Perry, the
DOJ announced that it would cease to defend Section 3 of DOMA in pending
litigation.16 Subsequently, the DOJ joined DOMA plaintiffs in arguing that
Section 3 of DOMA is unconstitutional. 17 Most recently, the Illinois Attorney
General and Cook County State's Attorney declined to defend a state court
challenge to Illinois's marriage ban (Darby v. Orr),18 and Hawaii's Governor
11. Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010), aff'd sub noni. Perry v.
Brown, 671 F.3d 1052 (2012), cert. granted sub nom. Hollingsworth v. Perry, 81 U.S.L.W. 3075
(U.S. Dec. 7, 2012) (No. 12-144).
12. Indeed, San Francisco persuaded many of the largest California cities and numerous other
local government law offices to join an amicus brief in support of its position in the California
Supreme Court. See Appellate Courts Case Information, Docket Entries Dated 9/25/2007 in
Supreme Court Case No. S147999, CALIFORNIA COURTS, http://appellatecases.courtinfo.ca.gov/

search/case/dockets.cfm?dist=0&doc id=1879677&docno=S147999 (last updated Jan. 10, 2013).
13. 698 F. Supp. 2d 234, 236 (D. Mass. 2010), affd, 682 F.3d 1 (1st Cir. 2012).
14. Strauss, 207 P.3d at 63-64. This was a change from In Re MarriageCases, 183 P.3d 384,
when the California Attorney General and Governor defended the state's exclusionary marriage
laws.
15. Perry v. Schwarzenegger, 704 F. Supp. 2d at 928; Answer of Attorney General Edmund
G. Brown, Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010) (No. 3:09-cv-02292),
2009 WL 1748382. Furthermore, none of the named state or local defendants appealed the district
court's ruling holding Proposition 8 unconstitutional. Perry v. Schwarzenegger, 628 F.3d 1191,
1195 (9th Cir. 2011), certified question accepted (Feb. 16, 2011), certified question answered sub
nom. Perry v. Brown, 265 P.3d 1002 (2011).
16. Holder, supra note 1.
17. See, e.g., Defendants' Brief in Opposition to Motion to Dismiss, Golinski v. Office of
Pers. Mgmt., No. 3:10-cv-00257-JSW (N.D. Cal. July 1, 2011), ECF No. 145; Department of
Justice Response in Support of Petition for Rehearing En Banc, consolidated cases of
Commonwealth v. U.S. Dep't of Health & Human Servs. and Gill v. Office of Pers. Mgmt., No.
10-2204 (2d Cir. July 7, 2011), ECF No. 00116230045.
18. Darby v. Orr, No. 12 CH 19718 (Cir. Ct. of Cook County, Ill., Ch. Div. filed May 30,
2012), available at http://www.lambdalegal.org/in-court/cases/darby-v-orr; Tammy Webber, Ill.
Prosecutors Refuse

to Defend Gay Marriage Ban, ASSOCIATED PRESS

(June 21,

http://www.msnbc.msn.com/id/47903042/ns/us news-life/t/ill-prosecutors-refuse-defend-gay-
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Neil Abercrombie declined to defend Hawaii's marriage ban (Jackson v.
Abercrombie). 19
These actions have not deprived exclusionary marriage laws of a vigorous
defense, which has been provided by passionate advocates such as the official
proponents for the Proposition 8 ballot measure and, in the case of DOMA, the
congressional Bipartisan Legal Advocacy Group (BLAG). 20 But the question
arises, even if others might seek to defend, whether and when it is appropriate
for public officials and public law offices to challenge or refuse to defend local,
state, or federal statutes that in their view violate constitutional norms. Plainly it
cannot be appropriate in every such case, since one of the key missions of a
public law office is to defend the laws enacted by the legislative body and the
acts taken by the executive branch officials of the government it represents.2 1
Below, we draw on testimony and findings from the Perry trial to discuss the
reasons that discriminatory marriage statutes are among the rare laws that
government officials should decline to defend.
III.
LESSONS FROM PERRY FOR GOVERNMENT OFFICIALS

A. Discriminatorymarriagelaws impose serious harm on citizens and
government.
The San Francisco City Attorney's Office challenged unequal marriage laws
because we know these laws cause significant harm to San Francisco and its
citizens. Much of this harm flows from the negative impact of discrimination on
lesbian and gay men's mental and physical health. Sometimes the link between
discrimination and harm is self-evident, as when lesbians and gay men are the
victims of hate crimes or bullying. 22 But laws like Proposition 8, which are a
marriage-ban/#.UE6hmK68GSo.
19. Jackson v. Abercrombie, No. Civ. 11-00734 ACK-KSC, 2012 WL 3255201 (D. Haw.
Aug. 8, 2012); Nick Visser, Hawaii Gov. Won't Defend State's Gay Marriage Ban,
ADVOCATECOM (Feb. 22, 2012), http://www.advocate.com/news/daily-news/2012/02/22/hawaiigov-wont-defend-states-gay-marriage-ban.
20. In Perry,the Ninth Circuit certified questions about Proponents' standing to appeal to the
California Supreme Court and ultimately held that Proponents had Article III standing. Perry v.
Brown, 671 F.3d 1052, 1070-75 (9th Cir. 2012), cert. grantedsub nom. Hollingsworth v. Perry, 81
U.S.L.W. 3075 (Dec. 7, 2012) (No. 12-144). In the federal cases, BLAG intervened pursuant to a
federal statute that applies when the DOJ declines to defend a congressional enactment. See 28
U.S.C. § 530D(b)(2) (2002) (requiring the Attorney General to notify Congress and give it time to
intervene any time the Department of Justice decides not to defend a federal statute); Felicia
Sonmez, House to Defend the Defense of Marriage Act in Court, WASH. POST, March 9, 2011,
http://voices.washingtonpost.com/2chambers/2011/03/house to defend the-defenseof.html.
21. For local governments, this often means defending state laws that local officials are
charged with enforcing. For example, county clerks administer state marriage laws, which is why
the Los Angeles and Alameda county clerks were sued in Perry.
22. Evidence at the Perry trial established that "over 200,000 students in California each year
are bullied based on their actual or perceived sexual orientation," and that sexual orientation is
consistently the second-most common motivation for hate crimes in California, after race.
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form of institutional discrimination, also cause grave harm in direct and indirect
ways. 2 3
In the Perry trial, we sought to educate the court and the public about this
harm. Dr. Ilan Meyer, an expert witness, explained that lesbians and gay men are
subject to "minority stress," which is the chronic social stress resulting from
experiencing prejudice, anticipating further prejudice, harboring internalized
24
homophobia, and attempting to conceal or hide one's sexual orientation. Laws
that discriminate on the basis of sexual orientation are a significant cause of
minority stress. 25 They support internalized homophobia by sending a message
from the State that gay relationships are not as good as heterosexual
relationships. 26 They also encourage private prejudice by giving it the
Transcript of Proceedings at 703:21-23 (Egan), Perry v. Schwarzenegger, 704 F. Supp. 921 (N.D.
Cal. 2010) (No. C 09-2292 VRW) [hereinafter Tr.]; Plaintiffs Exhibit PX0810 at I (STEPHEN
RUSSELL, C. TALMAGE, C. LAUB, & E. MANKE, THE ECONOMIC COSTS OF BULLYING AT SCHOOL

(2009)), Perry v. Schwarzenegger, 704 F. Supp. 921 (N.D. Cal. 2010) (No. C 09-2292 VRW).
Perry exhibits hereinafter referred to as "Ex. (number)". See also Exs. PXS0672, PX0673,
PX0674, PX0675, PX0676 (CALIFORNIA ATTORNEY GENERAL, HATE CRIME INCALIFORNIA, 2004-

2008).
23. See Tr. 46-52, 3008-3019 (opening and closing statements of City and County of San
Francisco).
24. Tr. 817, 832-880 (Meyer); Ex. PX1003 (Ilan H. Meyer, Prejudice, Social Stress and
Mental Health in Lesbian, Gay, and Bisexual Populations: Conceptual Issues and Research
Evidence, 129 PSYCHOL. BULLETIN 674 (2003)) (attributing higher prevalence of mental health
disorders among lesbians and gay men to minority stress induced by stigma, prejudice and
discrimination); Ex. PX0962 (Sharon S. Rostosky, Ellen D.B. Riggle, Sharon G. Home & Angela
D. Miller, MarriageAmendments and PsychologicalDistress in Lesbian, Gay and Bisexual (LGB)
Adults, 56 J. COUNSELING PSYCHOL. 56 (2009)) (reporting on study showing increased incidence of

minority stress and psychological distress among lesbians and gay men following 2006 elections in
states with anti-marriage amendments); Ex. PX1002 (Ilan H. Meyer, Minority Stress and Mental
Health in Gay Men, 36 J. HEALTH AND Soc. BEHAV. 38 (1995)) (discussing minority stress theory
and association of minority stress with increased psychological distress).
25. Tr. 825-28, 846-48 (Meyer); Ex. PX0915 (Mark L. Hatzenbuelher, Katie A.
McLaughlin, Katherine M. Keyes & Deborah S. Hasin, The Impact of Institutional Discrimination
on Psychiatric Disordersin Lesbian, Gay and Bisexual Populations:A Prospective Study, 100 AM.
J. PUB. HEALTH 452-59 (2010)); Ex. PX0962, supra note 24; Ex. PX0974, infra note 32 (Mark L.
Hatzenbuelher, Katherine M. Keyes, & Deborah S. Hasin, State-Level Policies and Psychiatric
Morbidity in Lesbian, Gay, and Bisexual Populations, 99 AM. J. PUB. HEALTH 12 (2009)); Ex.
PX0975, infra note 32 (Ellen D. B. Riggle, Sharon S. Rostosky, & Sharon G. Home, Marriage
Amendments and Lesbian, Gay, and Bisexual Individuals in the 2006 Election, 6 SEXUALITY RES.
AND SOC. POL'Y, 1 (2009)).
26. See Tr. 854-55 (Meyer) ("Proposition 8 sends a message that gay relationships are not to
be respected; that they are of secondary value, if of any value at all; that they are certainly not
equal to those of heterosexuals."); Tr. 862-63 (arguing that Proposition 8, by propagating stigma,
encourages some people to conceal their identity as gay and encourages others to reject gay
people); Tr. 855-57 (discussing concealment of identity based on fear of rejection as form of
minority stress that has been described as "a private hell"); Tr. 865-70 (describing internalized
homophobia as gay or lesbian person taking in prevalent negative attitudes toward and stereotypes
about gays and, especially for youth, perceiving barriers to life goals based on those stereotypes
and attitudes). See also Ex. PX1471 (Gilbert Herdt & Robert Kertzner, I Do, but I Can't: The
Impact ofMarriageDenialon the Mental Health and Sexual Citizenship ofLesbians and Gay Men
in the United States, 3 SEXUALITY RES. AND SOC. POL'Y NSRC 33, 41 (arguing that relationship

ambiguity in homosexual couples due to the impossibility of marriage can lead to shame and
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imprimatur of state approval.2 7 As San Diego Mayor Jerry Sanders testified,
when "government tolerates discrimination against anyone for any reason, it
becomes an excuse for the public to do exactly the same thing." 28
We used witness testimony, campaign documents, and academic research to
explain how discriminatory marriage laws send a message of inferiority. As
Plaintiff Kristin Perry testified, "when you're gay, you think you don't really
deserve things." So when the California Supreme Court invalidated her 2004
marriage to Sandra Stier, Perry thought, "I really didn't deserve to be married...
. I'm not good enough to be married." 2 9 Much of the messaging in support of
Proposition 8 conveyed an even stronger message: gay people and gay
relationships are not only inferior, but bad. For instance, a Vatican document
posted on a pro-Proposition 8 website stated:
Marriage is holy, while homosexual acts go against the natural
moral law. . . . [f] The homosexual inclination is . . . objectively
disordered . . . . [T] Legal recognition of homosexual unions or

placing them on the same level as marriage would mean not
only the approval of deviant behavior with the consequences of
making it a model in present day society, but it would also
obscure basic values which belong to the common inheritance of
humanity. 30

difficulties with psychological well-being).
27. See Tr. 2053-54 (Herek) (explaining that structural stigma, including laws that
discriminate against gay people, "identifies which members of society are devalued" and "gives a
level of permission to denigrate or attack particular groups, or members who are perceived to be
members of particular groups in society."); Tr. 854, 862-63 (Meyer) (Proposition 8 "sends a
message that would . . . encourage, or at least is consistent with holding prejudicial attitudes."
Proposition 8 sends a message to gay people that it is not ok to be gay and to other people that it is
ok to reject gay people). See also In re Marriage Cases, 183 P.3d at 830-31 (drawing distinction
between the name assigned to family relationship available to opposite-sex couples and the name
assigned to family relationship available to same-sex couples, and reserving highly respected
designation of marriage exclusively to opposite-sex couples poses serious risk of denying same-sex
couples equal dignity and respect). Id. at 846 (explaining the risk that "particularly in light of
historic disparagement of gay persons, . . . retaining distinction in nomenclature with regard to"
their family relationships will cause the parallel institution available to those couples to be viewed
as mark of second-class citizenship).
28. Tr. 1276 (Sanders).
29. Tr. 146:15-147:14 (Perry).
30. Tr. 541-43; Ex. PXO301. See also Ex. PXO504A (Proposition 8 Campaign Event) ("And
then I think about the damage done to our children, and our children are going to be taught in the
schools that gay marriage is not just a different type of a marriage, they're going to be taught that
it's a good thing! And of course we're destroying the pillar of our society. . . . [E]lementary aged
children come home from school having been read a book about same-sex marriage that affirms it.
If same sex marriage is legalized, then it must be taught as normal, acceptable and moral behavior
in every public school." Reading to a child in school a book describing two men and a child as a
family was affirming homosexuality and "presenting that which is sin as though it is not." Samesex marriage in Massachusetts has led to "a generation that is losing the awareness of the
difference between right and wrong."); Exs. PXO408A and PXO408A.pdf ("If traditional marriage
goes by the wayside, then in every public school, children will be indoctrinated with a message
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Academic research confirms that "[t]he overall message from the
mainstream of American politics to lesbian and gay couples is something like:
'We don't want you to exist, so we simply decline to acknowledge or support
your relationships in the way we support heterosexual relationships."' 31
We also presented evidence and testimony about the devastating
consequences of sexual orientation discrimination. Research by Dr. Meyer and
others shows a strong correlation between minority stress and negative health
outcomes such as anxiety disorders, other mood disorders, risky behavior, and
suicide attempts. 32 The American Psychological Association has issued findings
that is absolutely contrary to the values that their family is attempting to teach them at home."
"Combined with the influential images coming from the media, children will face a constant
onslaught of the message that homosexuality is not only something to tolerate, it's something to
celebrate."); Ex. PX0001 (explaining in the official arguments in support of Proposition 8 in the
Voter Information Guide: the measure "protects our children from being taught in public schools
that 'same-sex marriage' is the same as traditional marriage," "If the gay marriage ruling is not
overturned, TEACHERS COULD BE REQUIRED to teach young children there is no difference
between gay marriage and traditional marriage. We should not accept a court decision that may
result in public schools teaching our kids that gay marriage is okay.").
31. Ex. PX1471 at 41-43 (Gilbert Herdt & Robert Kertzner, IDo, but I Can't: The Impact of
Marriage Denial on the Mental Health and Sexual Citizenship of Lesbians and Gay Men in the
United States; 3 SEXUALITY RES. & Soc. POL'Y: J. NSRC 33 (2006)) (discussing effects of

marriage denial on same-sex couples, including its engendering marginality and invisibility and
noting conservatives have challenged lesbians' and gay men's fitness to marry, to be parents and to
adopt children relying on discourse that views homosexuality as a sin, disease or decadent
lifestyle).
32. Tr. 870-78 (Meyer) (discussing negative health outcomes for lesbians and gay men
resulting from minority stress, stigma and prejudice including Proposition 8); Ex. PX1003, supra
note 24. See also Ex. PX0926 (Gregory M. Herek and Linda D. Garnets, Sexual Orientation and
Mental Health, 3 ANN. REv. CLINICAL PSYCH. 353 (2007)) (discussing how stressors unique to

sexual minorities affect psychological well-being); Ex. PX0962, supra note 24; Ex. PX0973 (Mark
L. Hatzenbuehler, Susan Nolan-Hoeksema & Sarah J. Erickson, Minority Stress Predictorsof HIV
Risk Behavior, Substance Use, and Depressive Symptoms: Results From a Prospective Study of
Bereaved Gay Men, 27 HEALTH PSYCH. 455 (2008)) (finding a connection between minority stress
and HIV risk behavior, substance abuse, and depression); Ex. PX0974 (Mark L. Hatzenbuelher,
Katherine M. Keyes & Deborah S. Hasin, State-Level Policies and Psychiatric Morbidity In
Lesbian, Gay and Bisexual Populations,99 AvI. J. PUB. HEALTH 2275 (2009)) (reporting higher
levels of mood, anxiety and substance use disorders among gay men and lesbians in states with
institutional discrimination in form of lack of protection against hate crimes and employment
discrimination than in other states); Ex. PX0975 (Ellen D.B. Riggle, Sharon S. Rostosky & Sharon
G. Home, MarriageAmendments and Lesbian, Gay, and Bisexual Individuals in the 2006 Election,
6 SEXUALITY RESEARCH AND SOCIAL POLICY: JOURNAL OF NSRC 80 (2009)) (reporting higher

exposure to negative messaging and higher levels of depressive symptoms, stress, and negative
affect among lesbians and gay men in states that passed anti-marriage ballot measures in 2006 than
in other states); Ex. PX0981 (Susan D. Cochran and Vickie M. Mays, Lifetime Prevalence of
Suicide Symptoms and Affective Disorders Among Men Reporting Same-Sex Sexual Partners:
Results From NHANES III, 90 AMERICAN JOURNAL OF PUBLIC HEALTH 573 (2000)) (describing
higher lifetime prevalence of suicidal intention and attempts among gay men than heterosexual
men); Ex. PX0983 (Steve W. Cole, Margaret E. Kemeny, Shelley E. Taylor and Barbara Visscher,
Elevated Physical Health Risk Among Gay Men Who Conceal Their Homosexual Identity, 15
HEALTH PSYCHOLOGY 243 (1996)) (discussing heightened risk of physical illness among gay men
who conceal their sexual orientation); Ex. PX1014 (Steven T. Russell and Kara Joyner, Adolescent
Sexual Orientation and Suicide Risk: Evidence from a National Study, 91 AM. J. PUBLIC HEALTH
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that "discrimination and prejudice based on sexual orientation detrimentally
affect psychological, physical, social, and economic well-being." 33 During trial,
we put a face on this harm by offering the testimony of lay witness Ryan
Kendall, who related his experience of being rejected by his parents at age 13
when they discovered that he was gay. Kendall testified about being forced into
conversion therapy, suffering extreme emotional distress, depression, drug
abuse, suicidal thoughts, becoming estranged from his mother, and becoming a
ward of the state. 34
These issues have received increasing attention in the years since the Perry
trial. For instance, the mainstream media has begun to report on suicides by gay
youth, 5 and the U.S. Surgeon General recently noted an elevated risk of suicide
attempts in the LGBT community, citing minority stress and institutional
discrimination as primary causes. 3 6 Kendall himself continued to tell his story in
various forums after the trial, including testifying before the California
Legislature, 3 7 which recently became the first in the U.S. to ban "reparative"
therapy for youth.38
Laws like Proposition 8 harm lesbians and gay men in the first instance, but
they also harm government and society at large. 39 When children are absent
from school because of bullying based on sexual orientation, school districts lose

1276 (2001)) (describing increased suicide risk for sexual minority youth and association of suicide
and victimization); Ex. PX 1015 (Caitlin Ryan, David Huebner, Rafael M. Diaz and Jorge Sanchez,
Family Rejection as a Predictorof Negative Health Outcomes in White and Latino Lesbian, Gay,
and Bisexual Young Adults, PEDIATRICS (2009)) (finding increased rates of suicide attempts,
depression, illegal drug use and unprotected sex among lesbian, gay, and bisexual young adults
who reported higher levels of family rejection during adolescence compared with peers from
families that reported no or low levels of family rejection); Ex. PX1378 (Vickie M. Mays and
Susan D. Cochran, Mental Health Correlatesof Perceived DiscriminationAmong Lesbian, Gay,
andBisexual Adults in the United States, 91 AM. J.PUBLIC HEALTH 1869 (2001)) (showing that gay
and bisexual individuals report more frequently than heterosexual persons lifetime and day-to-day
experiences with discrimination, and that such discrimination is positively associated with harmful
effects on quality of life and psychiatric morbidity).
33. Ex. PX0767, at 7 (American Psychological Association, Lesbian & Gay Parenting
Professional Association Policies).
34. Tr. 1504-1520 (Kendall).
35. See, e.g., Jeremy Hubbard, Fifth Gay Teen Suicide in Three Weeks Sparks Debate, ABC
News, Oct. 3, 2010, http://abcnews.go.com/US/gay-teen-suicide-sparks-debate/story?id= 11788128
#.UOO69eQ8CSo.
36. See U.S. Dep't. of Health and Hum. Servs. (HHS) Off. of the Surgeon Gen. and Nat'l
Action Alliance for Suicide Prevention, 2012 National Strategyfor Suicide Prevention: Goals and
Objectives for Action 121-122 (Sept. 2012), http://www.surgeongeneral.gov/library/reports/
national-strategy-suicide-prevention/full-report.pdf.
37. Shaun Osborn, So-called "conversion therapy" survivor Ryan Kendall on SB 1172,
http://eqcablog.org/201 2 /06 / 27 /reparative-therapy-survivor-ryan-kendall-on-sb- 1l72/#more-959.
38. Cal. Bus. & Prof. Code § 865 et seq., Wyatt Buchanan, State bans gay-repairtherapyfor
minors, S.F. CHRON. (Sept. 29, 2012), http://www.sfgate.com/news/article/ State-bans-gay-repairtherapy-for-minors-3906032.php.
39. See Tr. 1276-77 (Sanders) (explaining that governmental discrimination leads to private
acts of discrimination and violence, which are not in government's interest).
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funding and must spend additional resources helping them catch up. 40 When
employees miss work because they are victims of hate crimes or suffer mental or
physical ailments linked to discrimination, and when gay youth drop out of
school, leave home, and fail to complete their educations, the losses of
productivity harm employers' bottom lines and reduce government tax
revenues. 4 1 When gay men and lesbians seek medical attention after a hate
crime, suicide attempt, or to address depression or other byproducts of minority
stress, local governments often pay the price as health care providers. 4 2
In addition to causing harm, discriminatory marriage laws prevent couples
and governments from reaping the full benefits of marriage. As Dr. Lee Badgett
explained in her expert testimony during the Perry trial, marriage confers
numerous economic benefits on a couple. These include increased specialization
of labor and resulting efficiencies, reduced transaction costs, health and
insurance benefits, and more positive workplace outcomes. 43 Marriage also
promotes physical health and psychological well-being.44 When gay and lesbian
couples cannot marry, both they and the government lose out on these benefits.
For example, San Francisco's Chief Economist Dr. Edmund Egan testified that
permitting same-sex couples to marry would lead to healthier behavior and
increase the percentage of insured San Franciscans, both of which would reduce
the City's healthcare costs. 4 5 He also testified that marriage is correlated with
increased wealth, and permitting same-sex couples to marry would likely lead to
increases in sales and property tax revenues for the City. 4 6
Additionally, Proposition 8 prevented businesses, the City, and the State
from enjoying the economic benefits of wedding activity that would have
otherwise occurred. For San Francisco, these losses were estimated at $35
million in total annual economic activity and $2.6 million in tax revenue. 47 For
the State of California, these losses were estimated at $490 million in economic
activity and $40 million in tax revenue over a three-year period. 4 8
B. Discriminatorymarriagelaws are not supported by any countervailing
benefits.
The Perry trial also made plain that, despite the campaign's successful
40. Ex. PXO810 at I (Stephen Russell, Safe Schools Research Brief 5: The Economic Costs of
Bullying at School).
41. Tr. 688:24-689:3 (Egan).
42. Tr. 700:23-701:7 (Egan).
43. Tr. 1331:12-1337:2 (Badgett).
44. Tr. 578-82; Exs. PX0781, PX0913, PX0937, PX0964, PX1043, PXl171, PX1173,
PX1250, PX1254, PX1471, PX1474.
45. Tr. 689:4-10; Tr. 692:12-19. San Francisco, which is a county as well as a city, provides
medical care to those who cannot afford it and are uninsured. Tr. 698:5-699:21.
46. Tr. 685:10-14 (Egan).
47. Tr. 709:12-20, 710:23-711:1 (Egan).
48. Tr. 1364:6-1366:14 (Badgett).
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slogans and rhetoric, Proposition 8 did not advance any legitimate government
interest. Despite having every opportunity to demonstrate a rational basis for the
measure, the Proponents failed utterly to do so. The sole witness they offered on
the point was found to lack relevant education or expertise, to have failed to
employ any sound methodology in arriving at his opinion, and to lack
credibility. 49 More recently, this witness changed his stance because now even
he understands that the movement to deny marriage to same-sex couples is based
in significant part on "anti-gay animus." 50
C. Discriminatorymarriage laws arisefrom prejudice,ratherthan any
legitimate government interest.
One of the key lessons of Perry is that even longstanding classifications
may reflect deep-seated prejudice rather than relevant differences among the
groups being classified. As Judge Walker recognized in Perry, Proposition 8
reflects and encourages prejudice towards and discrimination against gay men
and lesbians.5 1 In this context, prejudice does not necessarily mean hatred or illwill. The Proposition 8 campaign included examples of overt hate, 52 but we also
49. 704 F.Supp.2d 921 at 945-50. See Tr. 2716-2938 (Blankenhom).
50. David Blankenhorn, Op-Ed., How My View on Gay MarriageChanged, N.Y. TIMES, June
22,
2012,
http://www.nytimes.com/201 2 / 0 6/ 2 3/opinion/how-my-view-on-gay-marriagechanged.html?_r-1.
51. Perry v. Schwarzenegger, 704 F.Supp.2d 921, 987-91 (N.D. Cal. 2010), affd sub nom.
Perry v. Brown, 671 F.3d 1052 (9th Cir. 2012).
52. See Tr. 541-44 (Chauncey) and Ex. PXO301 (claiming homosexuality is "objectively
disordered," homosexual acts go against natural law and are sinful, allowing homosexuals to adopt
children is "doing violence" to those children, and allowing same-sex couples to marry would
mean "approval of deviant behavior."); Tr. 545-47 (Chauncey) and Ex. PX0168 (opposing
marriage of same-sex couples because the Bible calls the "homosexual lifestyle" "sinful and
dangerous both to the individuals involved and society at large."); Tr. 554 (Chauncey) and Ex.
PXO513 (describing the Official Proponent's messages that marriage equality amounts to
"legalization of prostitution," that the "gay agenda" is to legalize sex with children); Tr. 560-61
(Chauncey) (describing Proposition 8 themes and messaging that children exposed to gay people
will become homosexuals, associating homosexuality with disease, and arguing that society should
not legitimize homosexuality or treat it as equal); Tr. 1918-28 (Tam), Ex. PX2199, and Ex. PX
0513 (citing the website of an organization affiliated with the Official Proponent linking
homosexuality to pedophilia, prostitution, and marrying children. They further stated that San
Francisco was under rule of homosexuals whose next agenda was to legalize prostitution and sex
with children and that if Proposition 8 passed states would "fall into Satan's hand."); Tr. 1943
(arguing that legalizing gay marriage would encourage children to adopt the gay lifestyle which is
linked to diseases), Tr. 1947-48 and Ex. PX2187 (showing a flyer for an event the Official
Proponent organized and attended urging the church to "rise up against the forces of evil" of
marriage equality that are "destroying families and young souls.");Tr. 1954-65 (arguing, among
other things, that legalizing same-sex marriage would lead to "social moral decay" and to
legalizing pedophilia, polygamy, and incest); Tr. 107-08 (Katami); Ex. PXO401 (comparing
marriage equality to the devil and asking Californians to support Prop 8); Ex. PX0504A
(expressing Black pastors' offense at the suggestion that denial of marriage to gay people is akin to
making black people sit on the back of the bus, because "I had no choice but to be Black. I didn't
choose to come into the world and live a deviant lifestyle," "To compare homosexuality to a civil
right is to compare my skin with their sin," and "the devil understands that if I can get a kid, I've
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established that people of good will can still harbor prejudice. 53 At trial, we
deconstructed campaign messaging to show the prejudice behind it. For
example, campaign materials stating Proposition 8 was necessary to "protect
children" implied that gay relationships are somehow a threat to children,
reflecting the false stereotypes that gay people are predators or that exposure to
gay relationships will make children grow up gay (and that being gay is
obviously undesirable). 5 4
It was our hope that exposing the prejudice behind Proposition 8 would
affect the broader conversation about marriage and encourage opponents of
marriage equality to reflect on the reasons for their opposition. As Justice
Kennedy has recognized, prejudice "rises not from malice or hostile animus
alone. It may result as well from insensitivity caused by simple want of careful,
rational reflection or from some instinctive mechanism to guard against people
who appear to be different in some respects from ourselves." 5 5
This reflection about prejudice is especially important for government
officials, who are entrusted with responsibility for advancing the interests of all
citizens. During the Perry trial, for instance, Mayor Sanders explained that his
prior opposition to marriage for same-sex couples "didn't mean I hated gay
people.... It simply meant that I hadn't understood the issue clearly enough."56
Ultimately, he signed a resolution supporting the right of same-sex couples to
marry because he "could not bring [himself] to tell an entire group of people, in
[his] community, they were less important, less worthy, or less deserving of the
rights and responsibilities of marriage than anyone else, simply because of their
got 'em. . . . And right now kids in kindergarten are being taught what we would call is
perversion."); Exs. PXO408A and PX0408A.pdf (excerpts from American Family Association
video and transcript of same: "One concern for many Christians is the influence of a culturally
triumphant homosexual movement upon children." "[T]he specter of children being raised in
same-sex homes also turns nature on its head.").
53. Tr. 1269, 1271, 1273 (San Diego Mayor Jerry Sanders "felt overwhelming love" for his
lesbian daughter, and initially thought civil unions were a fair alternative to marriage, but came to
realize that saying gay and lesbian relationships did not deserve the same dignity and respect as
heterosexual marriages reflected prejudice).
54. See, e.g., Tr. 98-100 and Exs. PX0099 (describing witness's reaction to video calling on
Californians to support Proposition 8 to protect children), PXO0 15, PX0029, and PX0091 (arguing
that without Proposition 8, schools must teach children about same-sex marriage), PX0O 16 (asking
Californians to think about what gay marriage will do to children), PX1763 (stating that
Proposition 8 is necessary to "protect[] Californian children") ; Ex. PX1775A; Tr. 424-32, 436-39,
529-31, 558-59 (Chauncey) (explaining the argument that without Prop 8, schools will teach
children that gay marriage is acceptable); Ex. PX0001, supra note 30. See also Ex. PX0513
(Proponent William Tam's "What if we lose" letter posted on web: "If we lose, this will very likely
happen .

. .

. Every child, when growing up, would fantasize marrying someone of the same sex.

More children would become homosexuals. Even if our children is safe, our grandchildren may
not. What about our children's grandchildren?"); Ex. PX0020 (video ad in support of Proposition 8
showing girl telling her horrified mother that she learned at school that a prince can marry a prince
and that when she grows up she can marry a princess).
55. Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 374 (2001) (Kennedy, J.,
concurring).
56. Tr. 1280 (Sanders).
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sexual orientation." 57

IV.
CONCLUSION
San Francisco's advocacy has made a substantive difference in marriage
equality litigation and in the larger public debate over marriage equality. While
institutional discrimination will continue to cause harm as long as laws like
Proposition 8 remain on the books, government officials' actions in challenging
those laws can reduce their harm. By challenging discriminatory laws, public
law offices challenge the underlying message that gay men and lesbians are
inferior and that their relationships are less deserving of honor and respect than
heterosexual relationships. The ultimate goal of these challenges, of course, is to
overturn the discriminatory laws. But when public law offices challenge or
refuse to defend discriminatory laws, that act in and of itself reduces the state
sanctioning of discrimination by sending a message to lesbians and gay men that
the government finally views them as equal to other citizens.
Public law offices also have a particular obligation to challenge laws that
discriminate on the basis of sexual orientation because past government actors
were all too often complicit in actions encouraging that discrimination. As we
explained in closing argument at the Perry trial:
San Francisco once used its police power to harass and shame its
own citizens and to force them into the closet and drive gay
people and gay life underground. In knowing that we, as a city,
played a role in creating the stigma that continues to afflict our
gay citizens and harm our whole community, San Francisco
wants nothing more than to treat its citizens all equally. But
Proposition 8 forces us, instead, to perpetuate the stigma we once
helped create by again denying marriage to same-sex couples
and gay men and lesbians and sending the message that they are
inferior. The evidence that we presented at trial and that
plaintiffs presented at trial demonstrates just how hurtful, how
deeply hurtful and costly that is, that message is, and how
irrational and how invidious is the law that forces San Francisco
to send that message. 5 8

57. Ex. PX0186 (Raw Video: San Diego Mayor Sanders Supports Gay Marriage,
www.youtube.com/watch?v=SnTwrnKb6 1Q).
58. Tr. 3018:23-3019:14.
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