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ABSTRACT

In a society that touts grand egalitarian principles, one must reckon with the
reality of racial, financial, carceral, educational, and health disparities. Certain
groups consistently differentially perform in almost every metric, despite the
contention that they are accorded the same opportunities. This article explores
how unconscious bias has played a central and unacknowledged role in creating
disparate outcomes among racial groups. While many people claim to be racially
unbiased or even colorblind, various studies that rely on the principles
undergirding social cognition and the Implicit Association Test show that those
same individuals unconsciously express preferences for and attribute positive
characteristics to individuals in their social and racial cohorts. They
simultaneously express negative behaviors toward and attribute negative
characteristics to those outside of their social and racial groups, most notably
black individuals. Supreme Court precedent has exacerbated the disparate
outcomes in the carceral and legal system by failing to incorporate the findings
of implicit bias research into its decision-making and continuing to require that
plaintiffs show discriminatory intent in order to establish a constitutional
violation of the Equal Protection Clause of the Fourteenth Amendment. This
article suggests that the Supreme Court adopt a new standard for Equal
Protection violations—discriminatory negligence. Recognizing that actors are
mostly unaware of their biases, a discriminatory negligence theory creates a duty
when the actor is externally confronted with evidence of her bias, and a prima
facie case is established when the actor fails to remedy the effects of that bias.
The article then explores the proposed standard in practice.
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l.
INTRODUCTION

Inequality in the United States is pervasive. In 2015, Blacks and Hispanics
made up 32% of the total United States population, but 56% of people
incarcerated.! In 2014, black people alone made up 2.3 million of the 6.8 million
total incarcerated persons.? African Americans® “are imprisoned for drug

1. Criminal Justice Fact Sheet, NAACP, http://www.naacp.org/pages/criminal-justice-fact-
sheet [https://perma.cc/ZP3H-YZ5N] (last visited Jan. 1, 2018).

2. 1d.

3. “Blacks,” “black people,” and “African Americans” are used interchangeably throughout
the article.
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offenses at 13 times the rate of their white counterparts.” In Pennsylvania and
around the country, “at any given poverty level, school districts that have a
higher proportion of white students get substantially more funding than districts
that have more minority students.”® Whites “have a longer healthy life
expectancy than [B]lacks.”® And the unemployment rate for African Americans
is consistently around twice the national average and more than double the
unemployment rate for whites.” Despite the increasingly stark disparities, the
United States continues to proclaim a national identity of racial equality,
egalitarianism, and democratic ideals.

Why do these racial inequalities still exist in 2018? While a number of
historical and political actions have contributed to the status quo, courts also play
a direct role in these unequal outcomes.® In 1976, the United States Supreme
Court set the standard for proving unconstitutional racial discrimination in
Washington v. Davis.? Justice White, writing for the Court, required plaintiffs to
show discriminatory intent—or that an actor had the specific purpose to
discriminate—against a particular racial group in order to prevail on such a
claim.19 Discriminatory intent is difficult to prove. Some have argued that by
making the remedy for being impermissibly discriminated against effectively
unreachable, the Supreme Court eliminated the remedy altogether.!! Recent
studies on implicit bias show that unconscious racial bias, rather than overt racial

4. NAACP, MIsPLACED PRIORITIES: OVER INCARCERATE, UNDER EDUCATE 10 (2011) (citing
HUMAN RIGHTS WATCH, PUNISHMENT AND PREJUDICE: RACIAL DISPARITIES IN THE WAR ON DRUGS
(2000)), http://action.naacp.org/page/-/Criminal%20Justice/Misplaced%20Priorities%20Report.pdf
[https://perma.cc/SE3E-BB2Z].

5. Gillian B. White, The Data Are Damning: How Race Influences School Funding,
ATLANTIC (Sept. 30, 2015), http://www.theatlantic.com/business/archive/2015/09/public-school-
funding-and-the-role-of-race/408085/ [https://perma.cc/WHH5-SU4C] (noting that the racial gap
in funding still exists even when controlled for income level); see also NATASHA USHOMIRSKLY &
DAvID WILLIAMS, THE EDUCATION TRUST, FUNDING GAPS 2015: TOO MANY STATES STILL SPEND
LESS ON EDUCATING STUDENTS WHO NEeeD THE MosT 8 (2015), https://edtrust.org/
wpcontent/uploads/2014/09/FundingGaps2015_TheEducationTrust1.pdf [https://perma.cc/KT3X-
F2CG] (“Nationally, [school] districts serving the most students of color receive about $2,000, or
15 percent, less per student than districts serving the fewest students of color.”).

6. Thomas R. Frieden, Pamela Meyer, Paula Woon & Rachel Kaufmann, CDC Health
Disparities and Inequalities Report—United States, 2013, 62 CTRS. FOR DISEASE CONTROL &
PREVENTION MMWR, no. 3, Nov. 22, 2013, at 1.

7. Databases, Tables & Calculators by Subject, BUREAU OF LABOR STATISTICS,
https://www.bls.gov/data/ [https://perma.cc/W43G-89EY] (comparing national unemployment,
black unemployment, and white unemployment rates from 2007 to 2017) (last visited Jan. 10,
2018).

8. See CiviL RIGHTS Div., U.S. DEP’T OF JUSTICE, INVESTIGATION OF THE FERGUSON POLICE
DEPARTMENT 3-5 (2015), http://www.justice.gov/sites/default/files/opa/press-releases/attachments/
2015/03/04/ferguson_police_department_report_1.pdf [https://perma.cc/W67K-SLFY] [hereinafter
FERGUSON INVESTIGATION] (“African Americans are 68% less likely than others to have their cases
dismissed by the court . .. .”).

9. Washington v. Davis, 426 U.S. 229 (1976).

10. Id. at 239-40.

11. Mitchell F. Rice, The Discriminatory Purpose Standard: A Problem for Minorities in
Racial Discrimination Litigation?, 6 B.C. THIRD WORLD L.J. 1, 22 (1986).
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bias, is a better indicator of people’s tendencies to discriminate on the basis of
race.? Implicit bias is a phenomenon by which people outwardly profess to hold
race-neutral views of others, but often unconsciously treat people of different
backgrounds less favorably than others.13 In other words, many people do not
have an intent to discriminate and rarely discriminate purposefully, but instead
act more favorably toward certain people with whom they identify more and,
unconsciously, less favorably toward people with whom they identify less
because of unconscious biases formulated through human development and
social interactions. The notion to which the Supreme Court adheres—that only
an overt intention to discriminate on the basis of race qualifies as impermissible
bias—is outdated.

This article proposes to revise the standard for proving unconstitutional
racial discrimination to better align with current research on implicit racial bias.
Rather than requiring plaintiffs to show discriminatory intent to prove racial
bias, courts should only require a showing of discriminatory negligence, based in
part on implicit bias research. Negligence is one of several mental states widely
recognized in both tort law and criminal law.}* Negligence, as opposed to
purpose or intent, knowledge, and recklessness, is the only mental state that finds
culpability even where the actor is not (but should be) aware of the risk that her
actions create and perpetuate.!® As such, discriminatory negligence is a more
accurate standard for discrimination claims, where the perpetrator should have
been aware that her actions are impacted by racial bias and have a high risk of
producing a racially disparate impact.18 Government bodies or public officials
particularly should be aware of such a risk because they have a public duty to
treat every individual, and to create laws, equitably, ensuring a “fair” distribution
of benefits and burdens across all groups. Given this new and improved

12. Anthony G. Greenwald, T. Andrew Poehlman, Eric Luis Uhlmann & Mahzarin R. Banaji,
Understanding and Using the Implicit Association Test: I11. Meta-Analysis of Predictive Validity,
97 J. PERSONALITY & Soc. PsycHoL. 17, 18, 28 (2009); Brian A. Nosek, Mahzarin R. Banaji &
Anthony G. Greenwald, Harvesting Implicit Group Attitudes and Beliefs from a Demonstration
Web Site, 6 GRour DyNAMICS 101, 105 (2002); see also Jerry Kang, Trojan Horses of Race, 118
HARv. L. REv. 1489, 1524 (2005).

13. Nilanjana Dasgupta, Implicit Ingroup Favoritism, Outgroup Favoritism, and Their
Behavioral Manifestations, 17 Soc. JusT. REs. 143, 146 (2004) (“[A]lmost a hundred studies have
documented people’s tendency to automatically associate positive characteristics with their
ingroups more easily than outgroups ... as well as their tendency to associate negative
characteristics with outgroups more easily than ingroups . .. .”); see also Greenwald, Poehlman,
Uhlmann & Banaji, supra note 12, at 18, 28.

14. See generally Kenneth Simons, Rethinking Mental States, 72 B.U. L. Rev. 463 (1992).

15. In tort law, a different form of negligence—gross negligence—is sometimes captured by
the mental state of recklessness. See id. at 483. Gross negligence encompasses “highly deficient
conduct or a very serious departure from the standard of ordinary care.” Id.

16. See MoDEL PENAL CoDE § 2.02 (“A person acts negligently with respect to a material
element of an offense when he should be aware of a substantial and unjustifiable risk that the
material element exists or will result from his conduct . . . [and] the actor’s failure to perceive it,
considering . . . the circumstances known to him, involves a gross deviation from the standard of
care that a reasonable person would observe in the actor’s situation.”).
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understanding of how bias operates, influences actions, and leads to
discrimination,1’ the Supreme Court should adopt this new standard of review
and overrule Washington v. Davis.

The first section examines the historical and modern discourse surrounding
racial discrimination in the United States and the role that the Supreme Court
may be inadvertently playing to exacerbate racial discrimination. The section
examines Washington v. Davis, which served as the impetus for modern
jurisprudence articulating the standard for unconstitutional racial discrimination,
and a number of cases in which the Davis standard is applied. The second
section delves into the mechanics of implicit bias, how it affects every person’s
actions and associations, and its limitations and challenges. The final section
discusses the proposed standard of discriminatory negligence and how to prevail
on a claim of unconstitutional racial discrimination. The section also examines
how the new standard might play out in the real world, using Washington v.
Davis as a case study. The article closes with a discussion of why other
solutions, such as eliminating the mens rea element altogether, were not pursued,
as well as the potential impact of the changed standard.

I1.
ARGUMENT

A. Notions of Equality

The United States prides itself on being the land of the free, a land of equal
opportunity for all, the Democracy of democracies. The founding fathers stated
“that all men are created equal, that they are endowed by their Creator with
certain unalienable Rights.”18 Abraham Lincoln stated in the Gettysburg
Address that the United States was “conceived in liberty and dedicated to the
proposition that “all men are created equal.””*® The Fourteenth Amendment to
the Constitution mandates that no state shall “deprive any person of life, liberty,
or property without due process of law; nor deny any person within its
jurisdiction the equal protection of the laws.”20 Indeed, its principal author, John
Bingham, wrote that it “protect[s] by national law . . . the inborn rights of every
person” within the jurisdiction of the United States, particularly when those
rights are violated by States.?! The Fifteenth Amendment states that “[t]he right
of citizens of the United States to vote shall not be denied or abridged by the

17. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 855 (1992) (outlining that the
Court may properly overrule a prior case when the underlying facts “have so changed, or come to
be seen so differently, as to have robbed the old rule of significant application or justification”).

18. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).

19. Abraham Lincoln, Gettysburg Address (Nov. 19, 1863), in NAT’L ARCHIVES & RECORDS
ADMIN., https://www.archives.gov/ [https://perma.cc/MDR6-F8G3] (quoting THE DECLARATION OF
INDEPENDENCE para. 2 (U.S. 1776)).

20. U.S. ConsT. amend. X1V, § 1.

21. CoNG. GLOBE, 39th Cong., 1st Sess. 2542 (1866).
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United States or by any State on account of race, color, or previous condition of
servitude.”?2 Though this amendment speaks specifically about voting, it
represents the prevailing egalitarian views at the time that continue into the
present. The Universal Declaration of Human Rights, to which the United States
became a signatory in 1948, states that “[a]ll human beings are born free and
equal in dignity and rights”23 and that “[a]ll are equal before the law and are
entitled without any discrimination to equal protection of the law.”24 The United
States also became a signatory to the International Convention on the
Elimination of All Forms of Racial Discrimination in 1966.2° Yet despite these
statutory, treaty-based, and formal pronouncements committing the United
States to racial equality, the data reveal a disconnect between policy and
practice.

The United States Supreme Court also holds these egalitarian ideals as
guiding standards. In Brown v. Board of Education, Chief Justice Warren stated
that the Court first interpreted the Fourteenth Amendment as “proscribing all
state-imposed discriminations against the Negro race.”26 The Court in Regents of
the University of California v. Bakke stated that Congress enacted Title VI to
“halt federal funding of entities that violate a prohibition of racial discrimination
similar to that of the Constitution.”?” The Supreme Court reiterated this ideal in
Fisher v. University of Texas at Austin by stating, “Distinctions between citizens
solely because of their ancestry are by their very nature odious to a free people,

. contrary to our traditions and hence constitutionally suspect.”?® Because
Americans think of principles such as freedom and equality as universal and
accorded to all men without regard to race, they conclude that eventually, in an
essentially good and fair country, these high ideals will prevail over the more
entrenched values that divide people.?® Not only have Americans touted these
notions of equality for many years past, they also vehemently denounce actions
that overtly challenge these ideals.3°

22. U.S. ConsT. amend. XV, § 1.

23. G.A. Res. 217 A (111), art. I, Universal Declaration of Human Rights (Dec. 10, 1948).

24. 1d. at art. VII.

25. Chapter IV Human Rights, Status of Treaties, Depositary, United National Treaty
Collection,  https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=1V-2&chapter=
4&lang=en [https://perma.cc/6KZA-BCDW] (last visited Jan. 1, 2018).

26. Brown v. Bd. of Educ., 347 U.S. 483, 490 (1954).

27. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 284 (1978).

28. Fisher v. Univ. of Tex., 133 S. Ct. 2411, 2418 (2013) (internal citations omitted).

29. Jeffrey B. Ferguson, Freedom, Equality, Race, 140 D&ADALUS 44, 44-45 (2011).

30. TIMES VIDEO, Racist Fraternity Video Incites Protests, N.Y. TIMES (Mar. 8, 2015),
http:/Avww.nytimes.com/video/us/100000003560805/racist-fraternity-video-incites-protests.html
[https://perma.cc/AEJ9-95DK] (University of Oklahoma president, in response to the video of
fraternity boys chanting a racist song: “I have a message for those who have . . . misused their free
speech in this way. My message to them is, you are disgraceful. . . . These people . . . don’t deserve
to be called Sooners. They’re misusing our name. Sooners are not racists and bigots. Sooners are
people that believe in respecting each other and helping each other, caring for each other; we’re a
real community.”); see also Alana Levinson, Polls Show Wide Racial Gap on Trayvon Martin
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1. The Reality of Racial Bias in the United States

Despite these lofty ideals of equality for all, national statistics tell a very
different story. A 2010 study by the Agency for Healthcare Research and Quality
found that Blacks, American Indians, and Alaska Natives receive worse health
care than whites in 40% of its measures.3! Auto-loan borrowers of color tend to
pay more than similarly-situated white auto-loan borrowers because of
discriminatory borrowing programs.3? In Pennsylvania, a study found that
funding gaps in education existed solely based on the racial composition of the
school.3% A school district’s funding level was reduced solely by the increased
presence of minority students.®* The U.S. Department of Housing and Urban
Development found that “[r]eal estate agents and rental housing providers
recommend and show fewer available homes and apartments to minority
families, thereby increasing their costs and restricting their housing options.”3°
Nationwide, people of color are more likely to be arrested and prosecuted and

Case, IT’s ALL PourTics: PoumicaL News FrRom NPR (July 22, 2013, 11:24 PM),
http:/Aww.npr.org/blogs/itsallpolitics/2013/07/22/204595068/polls-show-wide-racial-gap-on-
trayvon-martin-case [https://perma.cc/82Q9-F2RR] (explaining that the prevailing view among
whites about whether race played a role in the shooting death of unarmed black teenager Trayvon
Martin by white police officer Darren Wilson was that race did not play a role, implying that race
as a determining factor in the outcome of police interactions with the community would be
abhorrent to a free and just society: “[a] huge majority of African-Americans (seventy-eight
percent) said the case raises important issues about race that need to be discussed, but just less than
one-third of whites (twenty-eight percent) agreed”).

31. Disparities in Healthcare Quality Among Racial and Ethnic Minority Groups: Selected
Findings from the 2010 National Healthcare Quality and Disparities Reports, AHRQ (Oct. 2014),
http://archive.ahrg.gov/research/findings/nhgrdr/nhgrdr10/minority.html  [https://perma.cc/N9XC-
XG3Z]. The AHRQ study authors use the term “American Indian” to refer to Native Americans
within groups descended from the continental United States. See id.

32. Press Release, U.S. Dep’t of Justice, Justice Department and Consumer Financial
Protection Bureau Reach Groundbreaking Settlement to Resolve Allegations of Auto Lending
Discrimination by Honda (July 14, 2015), https://wwuw.justice.gov/opa/pr/justice-department-and-
consumer-financial-protection-bureau-reach-groundbreaking-settlement  [https://perma.cc/9QT8-
6Y4H] (showing that a recent Department of Justice settlement revealed that Honda utilized
“unguided pricing discretion [which] directly result[ed] in Honda’s qualified African-American,
Hispanic and Asian/Pacific Islander borrowers paying more than qualified non-Hispanic white
borrowers™); see also Press Release, Consumer Fin. Prot. Bureau, CFPB and DQOJ Order Ally to
Pay $80 Million to Consumers Harmed by Discriminatory Auto Loan Pricing (Dec. 20. 2013),
https://www.consumerfinance.gov/about-us/newsroom/cfpb-and-doj-order-ally-to-pay-80-million-
to-consumers-harmed-by-discriminatory-auto-loan-pricing/ [https://perma.cc/QJL6-PFM8]
(explaining that Ally Financial Inc. and Ally Bank were ordered to “pay $80 million in damages to
harmed African-American, Hispanic, and Asian and Pacific Islander borrowers and $18 million in
penalties” for finding that “more than 235,000 minority borrowers paid higher interest rates for
their auto loans”).

33. White, supra note 5.

34. Seeid.

35. Press Release, George Gonzales, Deputy Press Sec’y, U.S. Dep’t of Hous. & Urban Dev.,
Racial and Ethnic Minorities Face More Subtle Housing Discrimination (June 11, 2013),
http://portal.hud.gov/hudportal/HUD?src=/press/press_releases_media_advisories/2013/HUDNo.1
3-09 [https://perma.cc/EQAT7-4HSE].
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are more likely to receive harsher sentences upon conviction.3¢ The United
States’ failure to achieve equal treatment and equitable outcomes in health,
lending, education, housing, and criminal justice perverts the very ideals upon
which the country was founded.

Racial profiling by law enforcement and the correlating criminalization of
people of color have recently gained an unprecedented amount of attention.3’
Studies have shown that whites and minorities largely commit drug crimes at the
same rates and that whites commit the majority of violent and property crimes;
yet people of color are arrested and convicted in disparate numbers.2® Both
Democratic and Republican administrations admit that “racial profiling is
unconstitutional, socially corrupting, and counter-productive,”3? yet the practice
continues and has become “an affront to the promise of racial equality.”*? The
international community has defined racial profiling as “the practice of police
and other law enforcement officers relying, to any degree, on race, color, descent
or national or ethnic origin as the basis for subjecting persons to investigatory
activities or for determining whether an individual is engaged in criminal
activity.”#! Yet local law enforcement agencies all over the United States use

36. LINH VUONG & CHRISTOPHER HARTNEY, NAT’L COUNCIL ON CRIME & DELINQUENCY,
CREATED EQUAL: RACIAL AND ETHNIC DISPARITIES IN THE US CRIMINAL JUSTICE SYSTEM 38
(2009), http:/Avww.nccdglobal.org/sites/default/files/publication_pdf/created-equal.pdf [https:/
perma.cc/NC8H-HLND].

37. See, €.9., MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE
OF COLORBLINDNESS (2010); Ranjana Natarajan, Racial Profiling Has Destroyed Public Trust in
Police. Cops Are Exploiting Our Weak Laws Against It, WAsSH. Post (Dec. 15, 2014),
https://www.washingtonpost.com/posteverything/wp/2014/12/15/racial-profiling-has-destroyed-
public-trust-in-police-cops-are-exploiting-our-weak-laws-against-it/ [https://perma.cc/GEC8-
LKLH].

38. NAzGoL GHANDNOOSH, SENTENCING PROJECT, RACE AND PUNISHMENT: RACIAL
PERCEPTIONS OF CRIME AND SUPPORT FOR PuNITIVE PoLicies 20  (2014),
http://Aww.sentencingproject.org/doc/publications/rd_Race_and_Punishment.pdf [https://perma.cc
IMBXF-Z22K]; Fed. Bureau of Investigations, Arrests by Race, 2012, CRIME IN THE UNITED
STATES 2012 (2012), https://ucr.fhi.gov/crime-in-the-u.s/2012/crime-in-the-u.s.-2012/tables/43table
datadecoverviewpdf [https://perma.cc/4ACNT-8SJ4].

39. Evan Perez, Expanding Federal Ban on Profiling Doesn’t Apply at Borders Airport
Screening, CNN (Feb. 2, 2015, 10:05 AM), http://www.cnn.com/2014/12/08/us/new-profiling-
laws/index.html [https://perma.cc/GY4Q-YKSU] (Attorney General Eric Holder: “Profiling by law
enforcement is not only wrong, it is profoundly misguided and ineffective—because it wastes
precious resources and undermines the public trust.”); George W. Bush, Address Before a Joint
Session of the Congress on Administration Goals (Feb. 27, 2001), http://www.
presidency.ucsb.edu/ws/?pid=29643 [https://perma.cc/F8JR-BFPS] (“Earlier today, | asked John
Ashcroft, the Attorney General, to develop specific recommendations to end racial profiling. It’s
wrong, and we will end it in America.”).

40. ACLU & RIGHTS WORKING GROUP, THE PERSISTENCE OF RACIAL AND ETHNIC PROFILING
IN THE UNITED STATES: A FoLLOW-UP REPORT TO THE U.N. COMMITTEE ON THE ELIMINATION OF
RACIAL DISCRIMINATION 9 (2009), https://www.aclu.org/files/pdfs/humanrights/cerdfinalreport.pdf
[https://perma.cc/8L8T-D6FB] [hereinafter ACLU].

41. 1d. at 9 (quoting World Conference Against Racism, Racial Discrimination, Xenophobia
and Related Intolerance, Aug. 31-Sept. 8, 2001, Durban Declaration and Programme of Action, §
HI(A)(1) T 72, U.N. Doc A/CONF.189/12 (Sept. 2001), http://www.un-documents.net/durban-
d.htm [https://perma.cc/G2QU-JDFT]).
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race in policing.*? Unfortunately, it would be nearly impossible for a class of
victims of such profiling to prevail on a claim of unconstitutional racial
discrimination under the current standard. The victims would have to prove that
the policymaker had the specific purpose of targeting their race with the
discriminatory action. Problematic is the fact that the policymaker almost
certainly also had the legitimate goal of promoting public safety. If public safety
is the primary goal of a policy or program and racial discrimination is an
unfortunate byproduct, this arrangement is perfectly acceptable under current
Supreme Court jurisprudence.

In New York City, for example, when it comes to the highly controversial
practice of Stop-and-Frisk, studies have shown that “police are stopping
hundreds of thousands of law abiding New Yorkers every year.”*? Indeed, a
precinct commander in the New York Police Department, described as “on the
path to making chief one day,” was recorded instructing a junior officer to use
race as a factor when determining whether there was reasonable suspicion to
subject individuals to the Stop-and-Frisk protocol.** The vast majority of those
stopped are black and Latino.*® In 2003, police stopped New Yorkers 160,851
times.*® Eighty-seven percent of those stopped were innocent.*” In the
aggregate, of the roughly 140,000 innocent individuals who were stopped,
approximately 85% were black or Hispanic while only 12% were white.*® Over
the years, the racial disparity in these numbers has not improved. In 2013, of the
191,851 stops that the police made, 88% were totally innocent, and still
approximately 85% of all the stopped persons were black or Hispanic whereas
only 11% were white.*® In 2015, while the overall number of stops dropped
dramatically to 22,565, the racial breakdown has remained roughly the same at
81% of all the stops being of black or Hispanic individuals and 11% being of

42. See FERGUSON INVESTIGATION, supra note 8, at 3.

43. Stop and Frisk Practices, NEw YOrRK CiviL LIBERTIES UNION, http://www.nyclu.org/
issues/racial-justice/stop-and-frisk-practices [https://perma.cc/8GQZ-HWSS] (last visited Jan. 1,
2018).

44. Jennifer Gonnerman, Officer Serrano’s Hidden Camera, N.Y. MaG. (May 19, 2013),
http://nymag.com/news/features/pedro-serrano-2013-5/index1.html#print [https://perma.cc/P8BG-
ENQB] (quoting Deputy Inspector Christopher McCormack, when questioned by Officer Pedro
Serrano on whom to subject to Stop-and-Frisk, as stating, “I told you at roll call, and | have no
problem telling you this: male blacks, [ages] 14 to 20, 21”); see also Joseph Goldstein, Recording
Points to Race Factor in Stops by New York Police, N.Y. TiMes (Mar. 21, 2013),
https://www.nytimes.com/2013/03/22/nyregion/bronx-officers-recording-suggests-race-is-factor-
in-stops.html [https://perma.cc/BOE7-EPLF].

45, See Stop-and-Frisk Data, N.Y. CiviL LIBERTIES UNION, https://www.nyclu.org/en/stop-
and-frisk-data [https://perma.cc/U9M4-EGGU] (last visited March 30, 2018).

46. 1d.

47. 1d.

48. 1d.

49. 1d.
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white individuals.?° The innocent victims, who are “byproducts” of the policy,
have virtually no recourse under current law. Racial profiling and, particularly,
the practice of Stop-and-Frisk produce disparities in stops, arrests, and
subsequent jail time that fail to live up to the Court’s pronouncement that
distinctions based on race “are by their very nature odious to a free people whose
institutions are founded upon the doctrine of equality.”!

New York is far from the only culpable state. The U.S. Department of
Justice (DOJ) recently published a detailed analysis of law enforcement practice
in Ferguson County, Missouri, following the controversial killing of an unarmed
black teenager by an armed white police officer.>2 The DOJ found that the
Ferguson Police Department (FPD) engaged in a

pattern of unconstitutional policing, [which] has also shaped its
municipal court, leading to procedures that raise due process
concerns and inflict unnecessary harm on members of the
Ferguson community. . . . Ferguson’s police and municipal court
practices have sown deep mistrust between parts of the
community and the police department, undermining law
enforcement legitimacy among African Americans in
particular.%3

... Ferguson’s approach to law enforcement both reflects and
reinforces racial bias, including stereotyping .
overwhelmingly impact[ing] African Americans. Data . . . shows
that African Americans account for 85% of vehicle stops, 90%
of citations, and 93% of arrests made by FPD officers, despite
comprising only 67% of Ferguson’s population. African
Americans are more than twice as likely as white drivers to be
searched during vehicle stops even after controlling for non-race
based variables . . . , but are found in possession of contraband
26% less often than white drivers, suggesting officers are
impermissibly considering race as a factor when determining
whether to search. African Americans are more likely to be cited
and arrested following a stop . . . and are more likely to receive
multiple citations during a single incident.>*

50. Id.; see also Ashley Southall, Decline in Stop-and-Frisk Tactic Drives Drop in Police
Actions in New York, Study Says, N.Y. TiMes (Dec. 11, 2015), https://www.nytimes.com/2015/
12/12/nyregion/end-to-stop-and-frisk-drives-drop-in-police-actions-in-new-york-study-says.html
[https://perma.cc/4ARGT-ZM2G] (explaining that the practice of Stop-and-Frisk declined “after a
federal court found in 2013 that it was used excessively and unconstitutionally” and as a result of
Mayor Bill de Blasio’s support of ending the practice).

51. Hirabayashi v. United States, 320 U.S. 81, 100 (1943).

52. FERGUSON INVESTIGATION, supra note 8, at 1-2, 5.

53. Id. at 2.

54. Id. at 4.
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The report suggests that the FPD brings certain offenses almost exclusively
against African Americans.>® The report also showed that African Americans
feel the brunt of discriminatory policing particularly when individual discretion
is involved. For instance, the disparate impact of FPD’s enforcement practices
on African Americans is 48% greater when speeding citations are issued on the
basis not of radar and laser, but of the officer’s own visual assessment,
suggesting that the officer’s personal racial bias against black people affects the
size of the fine, to African Americans’ detriment.>® The perpetrating officers did
not need to harbor a conscious racial bias for the effect to be meaningful.
Approximately “90% of documented force used by FPD officers was used
against African Americans.”®’ In cases of excessive force, every incident where
a police dog bit a person involved a victim who was black.?® Ninety-six percent
of arrestees for merely an outstanding municipal warrant were black.>® In
Chicago, the DOJ found that

overall, complaints filed by white individuals were two-and-a-
half times more likely to be sustained than complaints filed by
black individuals ... . [F]or each allegation contained in a
complaint, a white complainant is three-and-a-half times more
likely to have the allegation sustained—and the officer held
accountable for his or her misconduct—than a black
complainant . . . .60

A 2016 DOJ report on the Baltimore Police Department (BPD) found that “BPD
engages in a pattern and practice of discriminatory policing against African
Americans. Statistical evidence shows that the Department intrudes
disproportionately upon the lives of African Americans at every stage of its
enforcement activities.”61

Courts, too, proved to be complicit in this racialized criminal justice system:
Blacks in Ferguson are 68% less likely than others to have their cases dismissed
by judges.®2 The fact remains: though African Americans nationally make up

55. See id. (“For example, from 2011 to 2013, African Americans accounted for 95% of
Manner of Walking in Roadway charges, and 94% of all Failure to Comply charges.”).

56. See id. at 4-5.

57. Seeid. at 5.

58. See id.

59. Seeid.

60. CiviL RIGHTS Div., U.S. DEP’T OF JUSTICE & U.S. ATTORNEY’S OFFICE N. DIST. OF ILL.,
INVESTIGATION OF THE CHICAGO POLICE DEPARTMENT 68-69 (2017), https://www.justice.gov/opa/
file/925846/download [https://perma.cc/PSC-TLGW].

61. CiviL RIGHTS Div., U.S. DEP’T OF JUSTICE, INVESTIGATION OF THE BALTIMORE CITY
PoLICE DEPARTMENT 47 (2016), https://www.justice.gov/opa/file/883366/download [https://
perma.cc/AXR6-FDA2] (“BPD officers disproportionately stop African Americans; search them
more frequently during these stops; and arrest them at rates that significantly exceed relevant
benchmarks for criminal activity.”).

62. See FERGUSON INVESTIGATION, supra note 8, at 5.
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only 13% of the population,®® are less likely than whites to be found with drugs
during a stop,%* and are equally as likely to commit crimes,5° they bear the brunt
of the criminal justice system’s punishments, from Stop-and-Frisk, to arrest, to
the number and seriousness of charges brought, to conviction, to sentencing. The
disparate treatment of Blacks by police departments around the country foils
Lincoln’s idea that all men are created equal.

2. The Supreme Court May Be Exacerbating Racial Bias

Though the Supreme Court has announced broad notions of equality and
pledges to uphold the pronouncements of the United States Constitution, many
of its decisions seem to do the exact opposite. The Supreme Court holds those
claiming racial discrimination by a government entity to a very high standard.%®
The current discriminatory purpose standard was first articulated in the seminal
case of Washington v. Davis.%7 In that case, two African-American men who had
applied to but were rejected for positions in the District of Columbia Police
Department filed a class action lawsuit against the department alleging that it
used racially discriminatory hiring procedures that systematically excluded black
candidates.®® These hiring procedures included a written test that African
Americans disproportionately failed.5® The plaintiffs convinced the United
States Court of Appeals for the District of Columbia that the test that excluded
African Americans, Test 21, did not satisfy the crucial element of having a direct
relationship to performance on the policemen’s job.”® This relationship
requirement, created by Title VI, served the partial purpose of minimizing the
effect of arbitrary exams meant to screen out unwanted yet qualified
candidates.’!

63. See QuickFacts, U.S. CEeNsus, https://www.census.gov/quickfacts/fact/table/US/PST
04521 7#viewtop [https://perma.cc/7XGN-ZKAZ] (last visited Feb. 17, 2018); see also BLAck
DEMOGRAPHICS, http://blackdemographics.com [https://perma.cc/RL6L-93ZF] (last visited Feb.
17, 2018) (clarifying that Blacks, including those mixed “with another race,” make up 14.5% of
the population).

64. See FERGUSON INVESTIGATION, supra note 8, at 4 (noting that African Americans “are
found in possession of contraband 26% less often than white drivers” following a search after a
stop).

65. See generally GHANDNOOSH, supra note 38.

66. Washington v. Davis, 426 U.S. 229, 239 (1976) (“[O]Jur cases have not embraced the
proposition that a law or other official act, without regard to whether it reflects a racially
discriminatory purpose, is unconstitutional solely because it has a racially disproportionate
impact.”).

67. Id.

68. Id. at 232-33.

69. Id. at 235.

70. Davis v. Washington, 512 F.2d 956, 958 (D.C. Cir. 1975) (“[Alppellants have
demonstrated on the record that Test 21 has a racially disproportionate impact, and that appellees
have not met their heavy burden of showing that the test is related to job performance.” (internal
citation omitted)).

71. See 42 U.S.C. § 2000e-2(h) (1970). Title VIl prohibits employment discrimination based
on race, color, religion, sex, and national origin. 42 U.S.C.A. § 2000e-2 (West 2012).
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The Supreme Court rejected the more rigorous Title VII standard and
ultimately held that, though disproportionate racial impact is not irrelevant and
though an invidious discriminatory purpose may sometimes be inferred from the
totality of the relevant facts, including the fact that a law bears more heavily on
one race than another, a law that is neutral on its face and serves ends that the
government otherwise has the power to pursue is not invalid under the Equal
Protection Clause simply because it had a greater effect on one race than
another.”? The Court placed the primary burden on the plaintiffs by requiring
them to prove that the defendant acted with an invidious racially discriminatory
purpose, in addition to showing a disparate impact, to pass the first hurdle’ in
establishing a claim of unconstitutional racial discrimination.’* Washington v.
Davis set the stage for what would become an almost impossible task—showing
that practices that disproportionately hurt a protected class of people were
created for the purpose of hurting that class. By setting the burden of proof so
high, the Court did the opposite of what the founding fathers meant for the
Constitution to achieve and made it harder for plaintiffs to seek redress for
claims of unconstitutional discrimination.

3. The Aftermath of Washington v. Davis

While Washington v. Davis failed to set an effective standard that would
protect minorities from discrimination, it clarified a previously murky
understanding of the constitutional standard for proving racial discrimination.
Why did the Court deem disparate impact insufficient to infer invidious
discriminatory purpose? The Court clearly distinguishes between statutory
violations and constitutional violations: the standard under Title VII,”® a
statutory provision, for showing unlawful discrimination on the basis of race is
not the constitutional standard.”® Whereas Title V11 requires a showing of only
racially disparate impact, the Equal Protection Clause of the Fourteenth
Amendment requires a showing of racially discriminatory purpose. A statutory
violation is not equivalent to a constitutional violation: “[a] purpose to
discriminate must be present.”’’

72. Davis, 426 U.S. at 242.

73. The first hurdle is the level of review through which the Supreme Court examines the
case. Attaining strict scrutiny as opposed to rational basis review typically makes less onerous the
task of overcoming a race-neutral reason for a discriminatory law. Classifications by race or
against a suspect class receive strict scrutiny: they are examined closely and must be narrowly
tailored to serve a compelling government interest. Grutter v. Bollinger, 539 U.S. 306, 326 (2003).
Under rational basis review, “any reasonably conceivable set of facts could provide a rational basis
for the [suspect] classification.” FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 307 (1993).

74. Davis, 426 U.S. at 246-48.

75. Griggs v. Duke Power Co., 401 U.S. 424, 430-31 (1971).

76. Davis, 426 U.S. at 239.

77. Akins v. Texas, 325 U.S. 398, 403-04 (1945).
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The Court declined to find invidious discriminatory purpose in Davis for
three reasons. First, it did not see how a law that was racially neutral on its face,
even if it had a disparate impact, could be unlawfully discriminatory.’® It
communicated that a law that by its words treats every person equally regardless
of race must at least be given that interpretation. Yet it is well known that a
facially neutral law can still be used to accomplish invidious discriminatory
ends.’® The Court focused on the race-neutral qualifications that the examination
tested, but it should have focused on the test itself, which bore no demonstrated
relationship to job performance.®°

Second, the Court stated that the affirmative recruitment efforts of the police
department warranted the conclusion that the test did not have the purpose of
unlawful discrimination against Blacks.8!

[T]he test is neutral on its face and rationally may be said to
serve a purpose the Government is constitutionally empowered
to pursue. . . . [T]he affirmative efforts of the Metropolitan
Police Department to recruit black officers, the changing racial
composition of the recruit classes and of the force in general,
and the relationship of the test to the training program negated
any ingerence that the Department discriminated on the basis of
race.

The Court was persuaded that because the police department made efforts in
other areas to diversify its police force, the test in question therefore must not
have been racially motivated. Yet this justification misses the issue. The
plaintiffs did not challenge general police recruitment practices—*“[t]he validity
of Test 21 was the sole issue before the [district] court.”®3 The Court purported
to answer the question of whether Test 21 was unlawfully racially motivated by
pointing to other practices of the department that were purportedly racially
inclusive. This is not a valid analysis of Test 21 itself. As Justice Stevens said in
his concurrence, “neither [the good-faith efforts to recruit black police officers]
nor the subjective good faith of the District administration, would save Test 21 if
it were otherwise invalid.”8* Affirmative efforts to recruit do not constitute proof

78. Davis, 426 U.S. at 245 (“[W]e have difficulty understanding how a law establishing
racially neutral qualifications for employment is nevertheless racially discriminatory and denies
‘any person . . . equal protection of the laws’ simply because a greater proportion of Negroes fail to
qualify than members of other racial or ethnic groups.”).

79. See Batson v. Kentucky, 476 U.S. 79, 88 (1986) (“[T]he State may not draw up its jury
lists pursuant to neutral procedures but then resort to discrimination at ‘other stages in the selection
process.’” (internal citation omitted)).

80. See Washington v. Davis, Respondents 1975 WL 173558, at *11 (U.S. Dec. 19, 1975).

81. Davis, 426 U.S. at 246.

82. Id.

83. Id. at 235.

84. Id. at 254 (Stevens, J., concurring).
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that there is no discrimination in the actual hiring of recruits, nor that the test
used is not unconstitutionally discriminatory.

Finally, the Court stated that not requiring plaintiffs to show invidious
discriminatory purpose would be impracticable and essentially a usurpation of
the legislative role. It would potentially “invalidate a whole range of tax,
welfare, public service, regulatory, and licensing statutes that may be more
burdensome to the poor and to the average [B]lack than to the more affluent
white. . .. [E]xtension of the rule ... should await legislative prescription.”8®
However, Marbury v. Madison long ago clarified that it is “emphatically the
province and duty of the judicial department to say what the law is,” to weigh
proposed law against the Constitution, and, having established a standard to
review such claims, to determine which laws, on aggregate, burden certain
groups unconstitutionally more than others.8® The Court had in fact already done
what it claimed it was uncomfortable doing. When the Court set the intent
standard, Congress had not previously established a mental state requirement for
a constitutional claim of racial discrimination.8” When Congress eliminated the
mental state requirement altogether under Title VII, this did not invalidate a
litany of laws governing employment practices. In fact, under the impact regime,
plaintiffs have still found it challenging to win claims in court.8®

The constitutional standard as articulated by Justice White required that the
plaintiffs show “invidious discrimination.”® When the Court stated that “the
constitutional standard for adjudicating claims of invidious racial discrimination
is [not] identical to the standards applicable under Title VII,” it distinguished
invidious racial discrimination, perhaps the defining characteristic of the
constitutional violation, from other racial discrimination.®® Indeed, the invidious
nature of the discrimination must be shown in order to reach constitutional
status. Webster’s New World College Dictionary defines invidious as “such as to
excite ill will, odium, or envy; giving offense” and “giving offense by
discriminating unfairly.”® Laws with disproportionate effects along racial lines
that are otherwise neutral and serve legitimate ends are not unconstitutional.%?
However, if those laws are shown to be invidious, then they may be
unconstitutional.®® Laws that benefit one race more than another need not be
invalidated; to reach constitutional muster, a law must be shown to burden

85. Id. at 248 (majority opinion).

86. Marbury v. Madison, 5 U.S. 137, 177-78 (1803).

87. Reva Siegel, Foreword: Equality Divided, 127 HaArv. L. Rev. 1, 14-15 (2013)
(explaining that before Davis, the law was unsettled).

88. See, e.g., Palmer v. Thompson, 403 U.S. 217 (1971).

89. Davis, 426 U.S. at 236.

90. Id. at 239.

91. Invidious, WEBSTER’S NEw WORLD COLLEGE DICTIONARY (Houghton Mifflin Harcourt
Publishing Company 5th ed. 2016).

92. See Palmer, 403 U.S. at 239.

93. Id. at 236 (Douglas, J., dissenting).
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another race. The distinction lies in the burdening. For example, a law that
benefits Native Americans does not necessarily affect Hispanics, Blacks, or
whites at all.% Laws that benefit one race at the expense of another race,
however, establish invidiousness and may reach constitutional muster. Laws that
burden one race without affecting another race likewise manifest the invidious
element that the Court so adamantly demands, and they should therefore reach
constitutional muster.

Justice White further parsed invidious racial discrimination from other
discrimination in Davis when he distinguished between racial disproportion and
invidious racial discrimination, essentially using racial discrimination and racial
disproportion as synonyms. If a law discriminates against one group more than
another, i.e., if a law disproportionately affects one group more than another,
then that law is not per se unconstitutional without more. While the Due Process
Clause of the Fourteenth Amendment contains an equal protection component
prohibiting the United States from invidiously discriminating among individuals
and groups, a law or other official act is not unconstitutional solely because it
has a racially disproportionate effect without invidiousness.%®

Justice White explained this concept using Strauder v. West Virginia as an
example.%® He stated that the fact that a particular jury does not statistically
reflect the racial composition of the community does not in itself make out an
unconstitutional invidious discrimination.®” In explaining the difference between
racial discrimination and invidious racial discrimination, he singled out the
invidious element—the injury: “[a] purpose to discriminate must be present
which may be proven by systemic exclusion of eligible jurymen of the
proscribed race or by unequal application of the law to such an extent as to show
intentional discrimination.”®8 He continued that “the State [may] not deliberately
and systematically deny to members of [the defendant’s] race the right to
participate as jurors.”® In other words, it is not racially discriminatory to allow
only two black jurymen in a county that is 80% Black onto a jury, but complete
exclusion—allowing zero black jurymen onto the jury—is racially
discriminatory. Distilling the standard from this pronouncement, Justice White
essentially found two things problematic: (1) negative treatment such as

94. See Indian Gaming Regulatory Act § 1, 5 U.S.C. § 2701 (1988); AMERICAN GAMING
Ass’N, THE EcoNomiCc IMPACT OF TRIBAL GAMING (2017), https://www.americangaming.
org/sites/default/files/research_files/The%20Economic%20Impact%200f%20Tribal%20Gaming.
pdf [https://perma.cc/H32X-ACD5] (showing that while gambling is illegal in many states, Native
American nations have tribal state compacts with various states and the federal government to
allow for gambling activities if conducted on their reservations. These agreements greatly benefit
Native Americans while not disadvantaging other groups, for whom the activity is illegal).

95. Id.

96. Davis, 426 U.S. at 239 (citing Strauder v. West Virginia, 100 U.S. 303 (1980)).

97. Id.

98. Id. (citing Akins v. Texas, 325 U.S. 398, 403-04 (1945)) (emphasis added).

99. Id.
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exclusion or denial and (2) an intent to do this, as illustrated by deliberate and
systematic exclusion. 100

Justice White used Wright v. Rockefeller to further illustrate his point. The
challengers in that case did not prevail on a claim of racial gerrymandering
because they “had not shown that the statute ‘was the product of a state
contrivance to segregate on the basis of race.””191 One interpretation of Justice
White’s words is that racial discrimination, or a law that has a disproportionate
impact on one race, is not itself injurious. It is injurious, however, for that law to
exclude, deny, and segregate. Moreover, the injury must be deliberate or
systematic. It is this injury that limits the scope and impact of this new standard
on current legislation.

Thus, the Court’s concern that an entire “range of tax, welfare, public
service, regulatory, and licensing statutes”1%2 will be invalidated upon adopting a
lower standard will likely not manifest. If those statutes primarily benefit an
insular group without explicitly burdening another group, then they are
constitutional. However, if a statute continually burdens one insular minority,
then both under the legal framework and as a matter of public policy that law has
an invidious element and should reach constitutional muster.

a. The Washington v. Davis Standard Applied in Subsequent Civil
Rights Cases

Washington v. Davis substantially curtailed the ability for victims to sue and
win against government and private entities for employing practices that have
racially skewed and exclusory effects. Plaintiffs have found it extremely difficult
to successfully bring a claim of unconstitutional racial discrimination under the
Equal Protection Clause of the Fourteenth Amendment.1%3 This is particularly
true in the context of policing, prosecution, and sentencing practices.1%4

McCleskey v. Kemp is a well-known case that demonstrates this
difficulty.19 In that case, McCleskey was convicted of murder and two counts
of armed robbery and sentenced to death.1% He appealed for habeas corpus

100. Seeid.

101. Id. at 240 (quoting Wright v. Rockefeller, 376 U.S. 52, 58 (1964)) (emphasis added).

102. Id. at 248.

103. City of Mobile v. Bolden, 446 U.S. 55 (1980) (requiring proof of a racially
discriminatory purpose to prevail on a claim of racial discrimination affecting voting where there is
a discriminatory effect on minority voters).

104. See McCleskey v. Kemp, 481 U.S. 279 (1987) (requiring proof of a racially
discriminatory purpose where there was statistical proof of racially disproportionate capital
sentencing); see also Randall L. Kennedy, Race and Capital Sentencing, 101 HARV. L. Rev. 1388,
1389 (1988).

105. McCleskey, 481 U.S. 279.
106. Id. at 283, 285.
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relief on the ground that the Georgia death sentencing process was
unconstitutional.1%” He relied on the Baldus Study, which

show][ed] a disparity in the imposition of the death sentence in Georgia
based on the race of the murder victim and, to a lesser extent, the race
of the defendant. . .. The raw numbers . .. indicate[d] that defendants
charged with killing white persons received the death penalty in 11% of
the cases, but defendants charged with Killing [black persons] received
the death penalty in only 1% of the cases.108

The study also “found that the death penalty was assessed in 22% of the cases
involving black defendants and white victims” and only “3% of the cases
involving white defendants and black victims.”19% Additionally, “prosecutors
sought the death penalty in 70% of the cases involving black defendants and
white victims” and only “19% of the cases involving white defendants and black
victims.”119 Finally, one of the models concluded that even after controlling for
thirty-nine potentially explanatory non-racial variables, defendants charged with
killing white victims were still 4.3 times more likely to receive the death
sentence than defendants charged with killing black victims. 111

The Court applied the Davis standard for proving an equal protection
violation—a showing of purposeful discrimination and, as a corollary, that that
discrimination had a discriminatory effect on the plaintiff.112 Despite the
powerful evidence presented in the Baldus Study, the Court found that the
appellant had not offered any evidence specific to his own case that would
support an inference that racial considerations played a part in the case’s
outcome. The Court held that in order for McCleskey to prevail, he would have
to make the impossible showing that the Georgia legislature maintained the
death penalty statute because of an anticipated racially discriminatory effect—in
other words, that the statute had a discriminatory purpose.}13 Washington v.
Davis rendered ineffective any redress in McCleskey v. Kemp.

In defining discriminatory purpose, the Court held that the term “implies
more than intent as volition or intent as awareness of consequences. It implies
that the decision-maker . . . selected or reaffirmed a particular course of action at
least in part ‘because of,” not merely ‘in spite of,” its adverse effects upon an
identifiable group.”!* Requiring the plaintiffs to show that the State of Georgia
imposed the death penalty with a purpose to invidiously racially discriminate

107. Id. at 286.

108. Id.

109. Id.

110. Id. at 287.

111. Id.

112. See id. at 351-52 (Blackmun, J., dissenting).

113. See id. at 298 (majority opinion).

114. Id. (quoting Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256 (1979)) (internal quotation
marks omitted).
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may have been appropriate when overt acts of discrimination were
commonplace.’® However, they are uncommon today. Thus, despite the
overwhelming proof in McCleskey that the processes in place that led to death
penalties had a vastly disparate impact on black defendants as opposed to white
defendants, the Court did not find that the legislature’s act or failure to act by not
correcting these racial disparities constituted purposeful discrimination against
Blacks. The Court stated that legislatures have wide discretion when creating
criminal laws and penalties, and as long as there are “legitimate reasons for the
Georgia Legislature to adopt and maintain capital punishment, [the Court] will
not infer a discriminatory purpose on the part of the State of Georgia.”116
Though McCleskey had demonstrated that the State’s process of imposing the
death penalty on Blacks was racially imbalanced, after controlling for every
other explanation, the Court still declined to find an equal protection violation
because of the intent requirement established in Davis. The consequences have
been dire: roughly 42% of all death-row inmates across the nation are black,
nearly three times the proportion in the general population.t1’

United States v. Armstrong is another case in which the Court applied the
Davis standard to deny relief to black defendants who alleged racially skewed
prosecutorial practices.1!® The defendants had been charged with selling crack
cocaine and using a firearm in connection with drug trafficking.11® They asserted
that the prosecutor unconstitutionally selected them for prosecution because they
were black, and they filed a motion for discovery.12? Their allegation was based
on a study conducted by the Federal Office of the Public Defender that indicated
that every crack case for which the prosecutor brought federal charges in 1991
involved a black defendant.’?l None was brought against a white person.12
Though the Supreme Court ultimately decided the case on other grounds, it used
the Davis standard to require the defendants to show both disparate impact and

115. See, e.g., Strauder v. West Virginia, 100 U.S. 303, 305 (1879) (challenging a West
Virginia law that provided that “[a]ll white male persons . .. shall be liable to serve as jurors,”
which in practice precluded black men from serving on such juries); see also Floyd D.
Weatherspoon, The Mass Incarceration of African-American Males: A Return to Institutionalized
Slavery, Oppression, and Disenfranchisement of Constitutional Rights, 13 TEX. WESLEYAN L. REV.
599, 602 (2007) (explaining that after the end of the Civil War, many southern states passed Black
Codes, which were laws that only applied to black people and were meant to control and “limit
newly freed slaves’ right to be free from human bondage”).

116. McCleskey, 481 U.S. at 299.

117. Matt Ford, Racism and the Execution Chamber, ATLANTIC (June 23, 2014),
https://www.theatlantic.com/politics/archive/2014/06/race-and-the-death-penalty/373081/ [https://
perma.cc/844V-EVBA].

118. United States v. Armstrong, 517 U.S. 456 (1996).

119. Id.

120. Id.

121. Brief for Respondent at 4, Armstrong, 517 U.S. 456 (No. 95-157), 1996 WL 17111
(1996), at *470.

122. Id.
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discriminatory intent.123 The Court ruled that the defendants’ study did not
demonstrate an equal protection violation because it did not include “some
evidence tending to show the existence of the essential elements of” a selective-
prosecution claim,124 which includes a showing that the government’s
discriminatory selection of him for prosecution was invidious and based on an
impermissible consideration such as race.1?> Despite a showing of disparate
treatment in all of the 1991 cases, Armstrong failed under the Davis standard. In
Armstrong’s wake, a study by the Brennan Center has shown that “the [United
States Sentencing Commission] detected notable differences in prosecutorial
decisions to seek sentence enhancements for certain federal offenses involving a
firearm depending on the race of the defendant.”126

In Village of Arlington Heights v. Metropolitan Housing Development
Corporation, a nonprofit organization that built housing developments for low-
and moderate-income families brought a lawsuit against the Village of Arlington
Heights.12” The organization had requested a rezoning approval for a tract of
land located in a primarily white area, on which it was to build a low-income
housing development.128 After a number of public meetings in which current
residents of the area expressed vocal opposition to the housing plan while
referring to “the social issue”—the desirability or undesirability of introducing
low- and moderate-income racially integrated housing at the requested location
in Arlington Heights—the plan commission denied the rezoning application.12°
The court of appeals reversed the district court’s rejection of the plaintiffs’ claim
and found that, examining the case in light of its historical context and ultimate
effect, the zoning refusal would have a disproportionate impact on Blacks.130

The Supreme Court reversed the court of appeals on the grounds that the
nonprofit organization and other plaintiffs “simply failed to carry their burden of
proving that discriminatory purpose was a motivating factor in the Village’s
decision.”131 The Court based its decision on the sequence of events leading up

123. Armstrong, 517 U.S. at 470.

124. Id.

125. United States v. Berrios, 501 F.2d 1207, 1211 (2d Cir. 1974).

126. Lynn D. Lu, Prosecutorial Discretion and Racial Disparities in Federal Sentencing:
Some Views of Former U.S. Attorneys, 19 FED. SENTENCING REep. 192, 192 (2007),
https://www.brennancenter.org/sites/default/files/legacy/Justice/Prosecutorial%20Discretion%20an
d%?20Racial%20Disparities.pdf [https://perma.cc/BM74-RQ4J] (citing U.S. SENTENCING COMM’N,
FIFTEEN YEARS OF GUIDELINES SENTENCING: AN ASSESSMENT OF How WELL THE FEDERAL
CRIMINAL JUSTICE SYSTEM IS ACHIEVING THE GOALS OF SENTENCING REFORM 135 (2004)).

127. Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 270 (1977).

128. Id. at 255 (noting that of the village’s 64,000 residents, only twenty-seven were black).

129. Id. at 257-58.

130. Id. at 268 (clarifying that Davis had not been published at the time that the Court of
Appeals for the Seventh Circuit issued its decision).

131. Id. at 270.
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to the decision,'32 the history of zoning in the area, the fact that the usual
procedures were used, and the fact that the subject of the testimony at the
hearings was almost exclusively on the zoning aspects.'33 The Court adopted the
district court’s assessment that the evidence, which included that some
opponents to the project were motivated by opposition to minority groups, did
not warrant the conclusion that such improper opposition motivated the
defendants. Acknowledging that the decision “does arguably bear more heavily
on racial minorities,”134 the Court stated that “disproportionate impact is not
irrelevant, but it is not the sole touchstone of an invidious racial
discrimination.”13% Though the evidence arguably met the Davis standard, the
Court did not find it sufficient and again flouted the lofty pronouncements of the
Declaration of Independence that all men are created equal. Contemporary
results of this ruling show that low-income housing projects in the United States’
biggest metropolitan areas that use federal tax credits—the nation’s biggest
source of funding for affordable housing—are disproportionately built in
majority nonwhite communities.136

Finally, in City of Mobile Alabama v. Bolden, the Supreme Court again used
the Davis standard to deny redress to petitioners claiming invidious racial
discrimination.!3” The plaintiffs brought a class action lawsuit against the
Mobile City Commission and its three commissioners alleging that the at-large
system of municipal elections violated their constitutional rights because it
diluted the voting strength of black residents in Mobile.138 The district court and
court of appeals found for the black plaintiffs based on several pieces of
evidence: though Blacks made up 35.4% of the population,'3® no black person
had ever been elected to the commission, leading these lower courts to conclude
that the processes leading to nomination and election were not open equally to
black residents; the persons elected to the commission discriminated against
black persons in municipal employment and in dispensing public services;
Alabama has a substantial history of racial discrimination; the city officials had
not been as responsive to the interests of black persons as to those of whites;40

132. 1d. at 269 (showing that the Court did not include the vitriolic public meetings at which
members of the community expressed negative feelings toward “the social issue” in the sequence
of events leading up to the decision).

133. Id. at 270 (showing that the Court does not indicate what topics of discussion other than
the zoning aspects in which the parties might have engaged that would have been relevant to the
rezoning application).

134. Id. at 269.

135. Id. at 265.

136. John Eligon, Yamiche Alcindor & Agustin Armendariz, Program to Spur Low-Income
Housing Is Keeping Cities Segregated, N.Y. TIMES (July 2, 2017) https://www.nytimes.com/2017/
07/02/us/federal-housing-assistance-urban-racial-divides.html [https://perma.cc/LZ3Y-WVCF].

137. City of Mobile v. Bolden, 446 U.S. 55, 66 (1980).

138. Id. at 58.

139. Id. at 58 n.1.

140. Id. at 71.



472 N.Y.U. REVIEW OF LAW & SOCIAL CHANGE [Vol. 42:451

and the mechanics of the at-large electoral system were themselves proof that the
votes of black persons were being invidiously canceled out.'4!

The Supreme Court reversed, making two findings. First, it held that the
plaintiffs’ right to vote had not been denied or abridged because, unlike the facts
of Smith v. Allwright and Terry v. Adams where the plaintiffs were precluded
from voting, the plaintiffs here could exercise their right to vote.1*2 The
Constitution does not guarantee the right to win a seat or to proportional
representation—only a right to vote.143 Although gerrymandering is one of the
most well-known ways in which lawmakers redraw political districts on the basis
of race,** absent an overt invidious racial purpose under Davis, a state may
constitutionally redraw its political boundaries in any manner it chooses.1#° In
this way, Davis continues to deny plaintiffs equal protection within our legal
system.

Second, the Supreme Court reversed the court of appeals and district court
decisions that said that the at-large voting system was unconstitutional because
of its diluting effects. Even though it recognized that legislative apportionments
could violate the Fourteenth Amendment if their purpose were invidiously to
minimize or cancel out the voting potential of racial or ethnic minorities, the
Court stated that a plaintiff must prove that the disputed plan was “conceived or
operated [as a] purposeful devic[e] to further racial ... discrimination.”146 It
cited Zimmer v. McKeithen,14” a pre-Davis case, but then rejected the criteria
that the case set out to prove discriminatory motive, while admitting that there
were “indicia” of some evidence of discriminatory purpose.}*® Throwing out
each of the elements that the lower courts found in plaintiffs’ favor, the Court
articulated that the district court’s findings of fact showed that black persons
register and vote in Mobile “without hindrance”; that the fact that black
candidates have been defeated is not a constitutional deprivation; that evidence
of current discrimination in other areas by officials is tenuously relevant to the
constitutional invalidity of the electoral system; that historical discrimination
cannot forever condemn governmental action that is not itself unlawful in the
present; and that any electoral system will tend to naturally disadvantage a
voting minority.14% On these bases, the Court held that plaintiffs had not proved

141. 1d. at 74.

142. 1d. at 63-64 (citing Smith v. Allwright, 321 U.S. 649 (1944); Terry v. Adams, 345 U.S.
461 (1953)).

143. Seeid.

144. Olga Pierce & Kate Rabinowitz, ‘Partisan’ Gerrymandering Is Still About Race,
ProPusLICA (Oct. 9, 2016), https://www.propublica.org/article/partisan-gerrymandering-is-still-
about-race [https://perma.cc/9E73-UGUX].

145. Bolden, 446 U.S. at 63.

146. 1d. at 66 (quoting Whitcomb v. Chavis, 403 U.S. 124, 149 (1971)).

147. See Zimmer v. McKeithen, 485 F.2d 1297, 1304-05 (1973).

148. Bolden, 446 U.S. at 73.

149. Id. at 73-74.
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that the at-large electoral scheme represented purposeful discrimination against
black voters. The Court took pains to invalidate each of the findings of racial
discrimination that the lower courts found, again using Davis to deny plaintiffs
their just desserts. The result? Districts in which the majority of residents are
people of color are “detrimental to the minorities. ... ‘If you have too high a
percent [of] African Americans in a House district, it does dilute the overall
representation of African American interests,”” and it limits black influence in
surrounding districts. %0

The cases discussed in this section examine the application of the
discriminatory intent standard established in Davis. They represent the current
state of the law. It is nearly impossible to prove the underlying motive of an
individual or municipality, and plaintiffs now rarely win under the constitutional
requirement of showing discriminatory impact and invidious discriminatory
purpose. As one observer aptly put, “the Court will not invalidate a facially
neutral statute unless the law is shockingly oppressive, anachronistic, and
inexplicable on other than racial grounds.”*°! Quite to the contrary of what the
founding fathers intended, “[s]ubtler mechanisms of discrimination, under this
standard, must inevitably escape constitutional scrutiny. Absent a legislative
solution, the result may well be continued second-class citizenship without a
remedy.” 152

4. Inadequacy of the Current Legal Framework

American politicians and public officials continue to tout ideals of equal
treatment before the law, democratic process, and the notion that every person,
regardless of creed, color, or race, has the same fundamental rights. Yet
overwhelming evidence at both the national and state levels indicates that ethnic
minorities are disproportionately profiled, arrested, denied bail, convicted, and
incarcerated and that constitutional protections have become inaccessible to
them. There is a disconnect between the ideals that Americans hold to be
fundamental and inalienable and the practices promoted by politicians and
approved by the electorate. In a truly egalitarian society, policing practices and
criminal justice would generally affect minority groups at close to the same rates
as their proportionate representation in the population. The case law examined
above demonstrates that the Supreme Court has contributed to inequality in these
areas by creating a legal standard that prevents racial minorities from obtaining

150. Kim Soffen, How Racial Gerrymandering Deprives Black People of Political Power,
WASH. PosT (June 9, 2016), https://www.washingtonpost.com/news/wonk/wp/2016/06/09/how-a-
widespread-practice-to-politically-empower-african-americans-might-actually-harm-them [https://
perma.cc/LKW8-QA7A] (quoting Professor David Canon of the University of Wisconsin-
Madison).

151. Stephen Rinehart, Proving Intentional Discrimination in Equal Protection Cases: The
Growing Burden of Proof in the Supreme Court, 10 N.Y.U. Rev. L. & Soc. CHANGE 435, 452
(1980/81).

152. Id.
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equal treatment, despite recognizing that discrimination exists. The question
becomes, then, whether the Court can do anything to level the playing field such
that the United States may live up to its professions of equal opportunity and
equal treatment. Put another way, if the Court were to find a remedy that would
bring the United States closer to achieving a society that treats its citizens
equally regardless of race, would the Court be obligated to institute that remedy?

The Court can remedy the situation in many ways. Under maxims of the
Constitution, it is obligated to adjudicate in an equal manner, regardless of race,
color, creed, or nationality.153 The Court has proved that it is willing to correct a
course of action that it has found to be out of touch with science, common sense,
and modern notions of justice.® For example, in Miller v. Alabama, the
Supreme Court recognized that juveniles are developmentally different from
adults, and thus they should no longer be sentenced under the same standards as
adults.’® The Court acknowledged that youths are neurobiologically and
psychologically under-developed and, consequently, have diminished culpability
and a heightened capacity for change.1®® Therefore, subjecting youths to life
imprisonment without the possibility of parole, a habitual practice in many
states, in contravention of the scientific data constituted cruel and unusual
punishment contrary to the Eighth Amendment.1%’

The Supreme Court should similarly reverse its practice of requiring victims
of racial discrimination to show purposeful discriminatory intent. Modern equal
treatment rhetoric insists that overt racial discrimination is fundamentally wrong
and a vestige of the past. Science shows that most people are influenced by

153. See U.S. ConsT. amend. XIV, § 1 (“All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United States and ... [n]o State shall
make or enforce any law which shall abridge the privileges or immunities of the citizens of the
United States ... [n]or deny to any person within its jurisdiction the equal protection of the
laws.”); see also U.S. ConsT. amend. XV (“The right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any State on account of race, color, or
previous condition of servitude.”).

154. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 854-55 (1992) (explaining
that “when this Court examines a prior holding, its judgment is customarily informed by a series of
prudential and pragmatic considerations designed to test the consistency of overruling a prior
decision with the ideal of the rule of law, and to gauge the respective costs of reaffirming and
overruling a prior case” and further explaining that the Court, in deciding whether to overrule
precedent, will examine “whether [a] central rule has been found unworkable; whether the rule’s
limitation on state power could be removed without serious inequity to those who have relied upon
it or significant damage to the stability of the society governed by it; whether the law’s growth in
the intervening years has left [the] central rule a doctrinal anachronism discounted by society; and
whether [the law’s] premises of fact have so far changed [over time] as to render its central holding
somehow irrelevant or unjustifiable in dealing with the issue it addressed”).

155. See Miller v. Alabama, 567 U.S. 460 (2012).

156. Id. at 472 (explaining that youths have “transient rashness, proclivity for risk, [and] an
inability to assess consequences” which “both lessened a child’s “‘moral culpability’ and enhanced
the prospect that, as the years go by and neurological development occurs, his “deficiencies will be
reformed’” (citing Roper v. Simmons, 543 U.S. 551, 570 (2005)).

157. Seeid. at 489.
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personal implicit biases of which they are often unaware.1>® As explained more
fully below, implicit bias refers to unconscious associations that individuals
make in a split second that result in bias that can lead to discrimination. The
Court should recognize the import of this data and update the constitutional
mental state requirement to more readily facilitate achieving the standard of
equal protection under the law.

B. The Mechanics of Implicit Bias

Implicit bias is a growing field of study that has recently gained recognition
for its application in various fields, including law. The basic premise of implicit
bias is that though people outwardly profess to hold to anti-discriminatory
notions, they simultaneously and often unconsciously treat people with whom
they least identify, or to whom they attribute negative characteristics, less
favorably than people who carry preferable attributes.>°

Many well-known researchers have extensively studied the phenomenon of
implicit bias. One of those researchers, Jerry Kang, has connected implicit bias
with human interactions. His work makes salient the manner in which implicit
bias can affect the conduct of police officers, prosecutors, and judges. Studies of
implicit bias draw heavily from the field of social cognition.’®% In order to
understand how implicit bias works, it is necessary to understand how the human
brain and human intuition work.

Humans are constantly bombarded with information—so much that it seems
practically impossible to process all of it and fashion actions or reactions based
on that information within mere seconds.!®l But we do. Humans receive
environmental stimuli, process them, and then encode them into short- and long-
term memories.’®2 Working with such a vast amount of stimuli, humans by
necessity use schemas, or “cognitive structure[s] that represent[] knowledge
about a concept or type of stimulus, including its attributes and the relationships
among those attributes,”163 to constantly simplify and process the
information.1%4 Schema-based thinking happens “nearly instantaneously,” and

158. Jerry Kang & Mahzarin R. Banaji, Fair Measures: A Behavioral Realist Revision of
“Affirmative Action”, 94 CALIF. L. Rev. 1063, 1064 (2006).

159. Greenwald, Uhlmann, Poehlman & Banaji, supra note 12, at 18, 28 (2009); see also
PROJECT IMPLICIT, https://implicit.harvard.edu/implicit/ [https://perma.cc/3SRH-D3T3] (last visited
Jan. 10, 2018).

160. Anthony G. Greenwald, Mahzarin R. Banaji, Laurie A. Rudman, Shelly D. Farnham,
Brian A. Nosek & Deborah S. Mellott, A Unified Theory of Implicit Attitudes, Stereotypes, Self-
Esteem, and Self-Concept, 109 PsycHoL. Rev. 3 (2002).

161. See generally SusaN T. FISKE, DANIEL T. GILBERT & GARDNER LINDZEY, HANDBOOK OF
SoclAL PsycHoLOGY (2010) (providing a broad introduction to the field of social cognition).

162. See Kang, supra note 12, at 1499.

163. Id. at 1498 (quoting SusAN T. FISKE & SHELLEY E. TAYLOR, SocIAL COGNITION: FROM
BRAINS & CULTURE (2d ed. 1991)).

164. Id. at 1499.
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operates on both inanimate objects and on human beings.1%® We classify new
acquaintances into a number of social categories, including gender, age, race,
disability, and role.1%¢ This is the first way in which our automatic information
processing affects our interactions with people and the world.

More specifically, we function according to racial schemas. Kang identifies
three components of racial schemas that influence our interactions with others.
We as perceivers categorize individuals into racial categories according to
society’s racial mapping.t8” While every society may have a different set of
mapping rules, once a person is mapped, implicit and explicit racial meanings
are triggered, which then influence our interactions.168

Racial meanings include cognitive and affective components.169 “The
cognitive component includes thoughts or beliefs about the category, such as
generalizations about their intelligence or criminality.”!’® The affective
component includes emotions, feelings, and evaluations that range from positive
to negative, or good to bad.1’! Stereotypes are cognitive beliefs about groups,
whereas prejudice is positive or negative feelings about those groups.1’2 Once
schemas are activated, racial meanings can generate both thoughts and feelings
that singularly and jointly influence a person’s reactions.13

Determining which schemas influence human interactions depends on
variables such as what gets activated first, what catches attention, and what can
be easily retrieved from memory, for instance by priming.1’* However, “the
scientific consensus is that racial schemas are not of minor significance[,] . . . are
‘chronically accessible,” and can be triggered by ... mere appearance.”!’®
Visual and physical stimuli play particularly important roles.t’® Visual
information, in fact, is so powerful that even subliminal, or subconscious, stimuli

165. Kang, supra note 12, at 1499; see generally ZIvA KUNDA, SociAL COGNITION: MAKING
SENSE OF PEOPLE 16 (1999).

166. See generally Fiske & TAYLOR, supra note 163 (providing a general introduction to
social cognition).

167. Kang, supra note 12, at 1499.

168. Id.

169. See FISKE & TAYLOR, supra note 163, at 492.

170. Kang, supra note 12, at 1500.

171. 1d.

172. See Devine, infra note 185, at 5; see also Dasgupta, supra note 13, at 146.

173. Kang, supra note 12, at 1500-01.

174. 1d. at 1502; see also id. at 1502 n.59 (defining priming as “the incidental activation of
knowledge structures, such as trait concepts and stereotypes, by the current situational context”
(citing John A. Bargh, Mark Chen & Lara Burrows, Automaticity of Social Behavior: Direct
Effects of Trait Construct and Stereotype Activation on Action, 71 J. PERSONALITY & Soc.
PsycHoL. 230, 230 (1996))).

175. Id. at 1502-03; see Bargh, Chen & Burrows, supra note 174, at 230 (“Attitudes are
discovered to become activated automatically on the mere presence of the attitude object, without
conscious intention or awareness . . . .").

176. Kang, supra note 12, at 1503.
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can still activate the racial schemas.1’” This is because racial schemas “operate
automatically—without conscious intention and outside of our awareness.”1’®
Always accessible, once racial schemas are activated their racial meanings
influence interactions.1’® These racial meanings can influence us to treat people
differently based on race.180

1. Explicit Bias Measures Are Dissociated from Measures of Implicit Bias

Social scientists have long tried to measure people’s biases using explicit
measurements, but these methods have not been a reliable predictor of people’s
behavior.181 One way to measure explicit bias is through direct questioning.
Though racial stereotyping and prejudice has substantially declined over the last
fifty years, studies show that self-reported evaluations of bias are not
trustworthy.182 Self-reporting individuals may feel uncomfortable expressing
their anxiety, ambivalence, or dislike for a specific racial group.1® This is
particularly true in a society where social rhetoric favors declarations of racial
equality. Indeed, “overwhelming evidence [shows] that implicit bias measures
are dissociated from explicit bias measures.”184 Dissociation is “a discrepancy
between our explicit and implicit meanings.”18% For example, | may report on a
survey that | do not have any biases against my Hispanic friends. After all, my
husband is Hispanic, | might say. Yet at the same time, my Implicit Association
Test (IAT) score, a method of measuring subconscious associations discussed

177. 1d.

178. See FISKE & TAYLOR, supra note 163, at 271.

179. Kang, supra note 12, at 1503.

180. See id. at 1504 (“Racial schemas, because they are chronically accessible, regularly
influence social interactions.”).

181. See Russell H. Fazio, Joni R. Jackson, Bridget C. Dunton & Carol J. Williams,
Variability in Automatic Activation as an Unobtrusive Measure of Racial Attitudes: A Bona Fide
Pipeline?, 69 J. PERSONALITY & Soc. PsycHoL. 1013, 1014 (1995) (“Either because they are
unaware of their true sentiments or because they are reluctant to reveal negativity toward Blacks,
individuals’ self-reported attitudes may be suspect.” (internal citations omitted)); see also Edward
E. Jones & Harold Sigall, The Bogus Pipeline: A New Paradigm for Measuring Affect and Attitude,
76 PsycHoL. BuLL. 349, 350 (1971) (observing that people’s “desires to be well evaluated may
lead [them] to play it safe . ... [T]he subject will try to respond as he thinks a mature and rational
person would”).

182. See Fazio, Jackson, Dunton & Williams, supra note 181, at 1019, 1025 (noting that
participants’ scores varied widely based on whether or not they thought the person recording their
scores was black or white).

183. See Jones & Sigall, supra note 181.

184. Id. at 1512.

185. Id. at 1513; see, e.g., Patricia Devine, Stereotypes and Prejudice: Their Automatic and
Controlled Components, 56 J. PERSONALITY & Soc. PsycHoL. 5, 5-6 (1989) (suggesting that
another form of dissociation is that between cultural knowledge, which is accepted early in our
mental development and before critical faculties develop, and personal beliefs, which are
conscious, are thought to be true, and develop later, thus revealing a separation between cultural
stereotypes and personal stereotypes, with the former being the main variable in automatic
processes).
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more fully below,18 may reveal that | associate Hispanic with illegality faster
than | associate Hispanic with a master’s degree. Despite my outward expression
of race neutrality, my IAT score tells a different story—that | may hold negative
attitudes toward the very group that I claim to treat equally. It is noteworthy that
self-reported explicit biases and people’s IAT scores revealed no correlation, but
unconscious implicit biases and IAT scores, as measured through our
latencies, '8 did.188 Implicit measures provide more accurate metrics for our
unconscious behavior than explicit measures.

Using large datasets from the web, researchers Brian Nosek, Mahzarin
Banaji, and Anthony Greenwald showed that whites exhibited only some explicit
preference for themselves over Blacks, but exhibited a much greater implicit
preference for themselves over Blacks.18® The disparity between the explicit and
implicit measure is the dissociation. The studies on implicit bias reveal that
implicit mental processes may draw on racial meanings that, upon conscious
consideration, we would expressly disavow.1% Evidence shows that implicit
bias against a social category predicts disparate behavior toward individuals
mapped to that category. This occurs “notwithstanding contrary explicit
commitments in favor of racial equality.”1°?

2. Understanding Implicit Bias Through Racial Schemas: The Crash Test
and the Speed Test

Recognizing the unreliability of explicit measures of bias, scientists have
instead turned to implicit measures of bias. Social cognitionists John Bargh and
Mark Chen developed a computer crash experiment to demonstrate that the mere
image of a black face, even if subliminal, can activate a black racial schema.%2
In the test, research subjects are asked to count whether an even or odd number
of circles appears on a computer screen.1% The computer was designed to crash
after the 130th iteration, and the subjects instructed to start over.1®* Hidden
cameras caught the participants’ frustration and hostility. Unbeknownst to the
participants, half of them were subliminally flashed a young black male face
prior to each iteration and the other half were shown a young white male face.

186. See infra notes 196-211 and accompanying text.

187. See Kang, supra note 12, at 1510.

188. Id. at 1512-13; see also Devine, supra note 185, at 6.

189. See Nosek, Banaji & Greenwald, supra note 12, at 105 (explaining that N = 192,364,
showing the size of the dataset).

190. See Kang, supra note 12, at 1508; Samuel L. Gaertner & John P. McLaughlin, Racial
Stereotypes: Associations and Ascriptions of Positive and Negative Characteristics, 46 Soc.
PsycHoL. Q. 23, 23 (1983).

191. Kang, supra note 12, at 1514.

192. Mark Chen & John A. Bargh, Nonconscious Behavioral Confirmation Processes: The
Self-Fulfilling Consequences of Automatic Stereotype Activation, 33 J. EXPERIMENTAL SocC.
PsycHoL. 541, 554-55 (1997).

193. Id. at 549.

194. Id.
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Confirming the researchers’ suspicions, those who were shown the black man’s
face reacted with greater hostility to the computer crash.!®® This experiment
reveals that we do not have to “see” or consciously register the black male face
for it to influence our behavior.

Subsequent research studies have shown a connection between subliminal
priming, similar to that in the computer crash experiment, and later tasks such as
evaluations, interpretations, and speed tasks. The IAT, initially developed by
Samuel Gaertner and John McLaughlin, uses sequential priming procedures to
measure the automacity of the racial meanings in racial schemas.19 Put simply,
the IAT measures how quickly we associate two concepts by measuring
millisecond differences in reaction times: latencies.1®” The test first primes
participants with a particular stimulus, such as a word or face, which activates
particular racial schemas.!®® These schemas in turn activate racial meanings
which may alter performance on some subsequent task.1%® The study measures
speed: if the primer and task are schema-consistent, the response should be
faster; if they are inconsistent, the response should be slower, thereby measuring
how closely two concepts are associated.2%0 The test first chooses two categories
to compare?%>—for instance, black and white—and then selects two sets of
stimuli using words or images that correspond to racial meanings or stereotypes
associated with those categories.?%? “For example, words such as ‘violent’ and
‘lazy’ are chosen for Blacks, and ‘smart’ and ‘kind’ for [w]hites.”203 After being
primed with a black or white face, participants must hit a key on the left or right
side of the keyboard as fast as possible.2%4 “In half the runs, the black face and
black-associated word are assigned to the same side of the keyboard,” making
them schema-consistent.2%> “In the other half, they are assigned opposite sides”
of the keyboard, making them schema-inconsistent arrangements.?%® The same
was done for the white face and white-associated stimuli.2%

195. Id.

196. See Gaertner & McLaughlin, supra note 190, at 23.

197. Id. at 23, 25; see generally Allen R. McConnell & Jill M. Liebold, Relations Among the
Implicit Association Test, Discriminatory Behavior, and Explicit Measures of Racial Attitudes, 37
J. EXPERIMENTAL Soc. PsycHoL. 435, 435 (2001).

198. See Gaertner & McLaughlin, supra note 190, at 23-24; Kang, supra note 12, at 1505.

199. Kang, supra note 12, at 1510.

200. Kang, supra note 12, at 1509.

201. Id.

202. 1d.

203. Id.

204. Id.

205. Id. (emphasis omitted).

206. Id. (emphasis omitted).

207. 1d.
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The prediction was that “[t]Jasks in the schema-consistent arrangement
[w]ould be easier,” and thus faster.2%8 “[T]he time differential between the two
arrangements [] provides a measure of implicit bias.”2%° The studies revealed
that participants were faster at recognizing a positive word, such as “smart,” if
they had just been primed with the word “white” instead of “Black.”?1% Race-
neutral reconciliatory explanations, “such as overall speed of participants’
reactions, right- or left-handedness, and familiarity with test stimuli [were] . ..
shown not to undermine the IAT’s validity.”?11

The “first wave” of implicit bias research showed that socially dominant
groups have implicit biases against subordinate groups, i.e., white over non-
white.212 Almost one hundred studies documented people’s tendency to
automatically associate positive characteristics with their in-groups more easily
than with out-groups and to associate negative characteristics with out-groups
more easily than with their in-groups.?!2 This is the case across races.?

3. Implicit Bias Is Connected with Brain Processes

The millisecond time differentials measured in the IAT are connected with
actual brain processes. Jerry Kang has studied functional magnetic resonance
imaging (FMRI).21° fMRIs can measure the neural activity that is activated in the
amygdala, a subcortical structure in the human brain that is associated with
“emotional learning as measured by fear conditioning,” “memory[] and
evaluation,” and the “expression of learned emotional responses that have been
acquired without direct aversive experience.”?16 The amygdalae of white
participants activate to a much greater extent when they are subliminally primed

208. Id.; see also Gaertner & McLaughlin, supra note 196, at 24; David E. Meyer & Roger
W. Schvaneveldt, Facilitation in Recognizing Pairs of Words: Evidence of a Dependence Between
Retrieval Operations, 90 J. EXPERIMENTAL PsycHoOL. 227, 229 (1971).

209. Kang, supra note 12, at 1510.

210. See id. at 1509.

211. Id.; see also Meyer & Schvaneveldt, supra note 208, at 229 (explaining that the average
effect of association was two to three times greater than the average effect of homography).

212. Dasgupta, supra note 13, at 146 (2004) (describing the work of B.R. Levy).

213. 1d.; see generally McConnell & Liebold, supra note 197, at 436; Laurie A. Rudman,
Anthony G. Greenwald, Deborah S. Mellott & Jordan L. K. Schwartz, Measuring the Automatic
Components of Prejudice: Flexibility and Generality of the Implicit Association Test, 17 Soc.
COGNITION 437, 437 (1999) (“[T]he tendency to form attitudes that favor ingroup members and
disfavor outgroup members is pervasive.” (internal citation omitted)); see generally Marilynn B.
Brewer, In-Group Bias in the Minimal Intergroup Situation: A Cognitive-Motivational Analysis,
86 PsycHoL. BuLL. 307 (1979).

214. See McConnell & Liebold, supra note 197, at 436.

215. Kang, supra note 12, at 1510-11.

216. Elizabeth A. Phelps, Kevin J. O’Connor, William A. Cunningham, E. Sumie Funayama,
J. Christopher Gatenby, John C. Gore & Mahzarin R. Banaji, Performance on Indirect Measures of
Race Evaluation Predicts Amygdala Activation, 12 J. CoGNITIVE NEUROSCIENCE 729, 729-30
(2000).
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with images of black people than with white faces.?l’ Amygdala activity is
“significantly correlated with participants’ IAT scores.”?1® This demonstrates
that “observable behavior maps ... to some neural activity. ... [T]he IAT is
measuring something real and significantly connected to emotion-laden racial
mechanics.”219 Importantly, there is no correlation between explicit measures of
bias (openly admitting one’s biases) and IAT scores or amygdala activity.22°

4. Implicit Bias Affects Our Actions

Not only do we have implicit biases, but these biases affect our behavior in
relevant ways. One famous study shows that résumés bearing “African-
American-sounding” names, such as Lakisha, received far fewer callbacks than
identical résumés bearing “[w]hite-sounding names,” such as Emily.221 This
influence is possible because people act through racial schemas, translate the
schemas into racial meanings, and then act. The experiment sent résumés to over
1300 help-wanted ads.???> The “white-named” résumés received 50% more
callbacks.?%3

A study called Shooter Bias demonstrates how implicit racial bias influences
our perceptions of, and reactions to, criminality.224 Researchers Joshua Correll,
Bernadette Park, Charles Judd, and Bernd Witenbrink had participants play a
video game that placed photos of white and black individuals holding either a
gun or an innocuous object such as a wallet, soda can, or cell phone into diverse
backgrounds.22° Participants were instructed to shoot the target if the person had
a gun and not to shoot if the person in the photograph was not carrying a gun.22%
Extreme time pressure was designed to force errors as the participants quickly
decided whether to shoot or not to shoot.??” Consistent with racial stereotypes
and prejudice, the participants were more likely to mistake black targets as
armed (and shoot) when in fact they were not armed.??® Conversely, they were

217. 1d. at 732.

218. Id.

219. Kang, supra note 12, at 1511.

220. Id.; see Phelps, O’Connor, Cunningham, Funayama, Gatenby, Gore & Banaji, supra
note 216, at 732.

221. Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More Employable than
Lakisha and Jamal? A Field Experiment on Labor Market Discrimination, 94 Am. ECON. REv.
991, 997-98 (2003).

222. 1d. at 992.

223. 1d.

224. See Joshua Correll, Bernadette Park, Charles M. Judd & Bernd Wittenbrink, The Police
Officer’s Dilemma: Using Ethnicity to Disambiguate Potentially Threatening Individuals, 83 J.
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227. Seeid.

228. 1d.



482 N.Y.U. REVIEW OF LAW & SOCIAL CHANGE [Vol. 42:451

more likely to mistake white targets as not armed (and not shoot) when in fact
they were armed.22°

City administrations must regularly make policy about which persons to
arrest, which neighborhoods to target, which crimes to prosecute, which
defendants to set bail for, what plea bargains to offer, and which defendants to
find guilty. The discussion above demonstrates the ways in which biases
operating on an unconscious level have the potential to influence each of these
policy decisions and the actors carrying them out. After all, whether a police
officer associates with and “sees” a wallet or a gun could mean life or death, as
was the case with Amadou Diallo?%° and others.

In light of racial schemas and the implications of the IAT, the standard for
reviewing claims of unconstitutional race discrimination against individual
police officers, municipalities, police commissioners, police departments, other
policymakers, and private entities, should change. To decline to judicially
respond to the very real phenomenon of implicit bias is to ignore the best
scientific evidence we have about how our behavior is influenced by complex
superpositions of mental processes that range from the controlled, calculated,
and reasoned to the automatic, unintended, and unnoticed.

5. Limitations to Implicit Bias Research

Implicit bias research has received some criticism, most prominently from
Gregory Mitchell and Philip Tetlock.231 Though implicit bias research has been
widely accepted among researchers to establish the 1AT’s ability to validly
predict discriminatory behavior,232 Mitchell challenges the ability of IAT tests to
predict behavior in real-world situations—their predictive validity.?33 Mitchell’s
conclusion that all IAT research is provisional at best rather than predictive?34
ignores the large number of studies indicating otherwise. One study performed

229. Id.

230. Kimberly Barsamian Kahn & Jean M. McMahon, Shooting Deaths of Unarmed Racial
Minorities: Understanding the Role of Racial Stereotypes on Decisions to Shoot, 1 TRANSLATION
Issues PsycHoL. Sci. 310, 310 (2015); Alexandra Starr, How the Legacy of Amadou Diallo Lives
On in New York’s Immigrant Community, PRI (Feb. 5, 2014, 8:30 PM) http://www.pri.
org/stories/2014-02-05/how-legacy-amadou-diallo-lives-new-yorks-immigrant-community
[https://perma.cc/QC3T-CRFJ] (remembering how Amadou Diallo was shot by four plain-clothes
police officers forty-one times after police, who had asked for Diallo’s ID, mistook his wallet for a
gun).

231. See generally Frederick L. Oswald, Gregory Mitchell, Hart Blanton, James Jaccard &
Philip E. Tetlock, Predicting Ethnic and Racial Discrimination: A Meta-Analysis of IAT Criterion
Studies, 105 J. PERSONALITY & Soc. PsycHoL. 171 (2013).

232. Jens Agerstrom & Dan-Olof Rooth, The Role of Automatic Obesity Stereotypes in Real
Hiring Discrimination, 96 J. APpLIED PsycHoL. 790, 790-91 (2011).

233. Oswald, Mitchell, Blanton, Jaccard & Tetlock, supra note 231, at 172.

234. 1d. (“Although the findings reported by Greenwald, Poehlman, [Uhlmann, and Banaji]
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that any conclusions about the satisfactory predictive validity of the IAT should be treated as
provisional.”).
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by Jens Agerstrom and Dan-Olof Rooth demonstrates that the IAT is capable of
predicting real-world discrimination against obese job applicants.?3® That study
found that hiring managers who possessed a stronger automatic association
between obesity and low performance were less likely to invite obese applicants
to an interview—in some instances, eight percentage points less likely.23¢ The
automatic obesity stereotypes predicted discriminatory hiring far beyond
explicitly touted hiring preferences and obesity stereotypes.?3” While researchers
have acknowledged the limitations of implicit bias research particularly through
IAT studies, they nevertheless tout its predictive power and construct validity.

Agerstrom acknowledges the limitations of implicit bias research—that
some of the previous IAT data is weak and inconclusive, that some data have
excluded outliers that would otherwise affect outcomes, that mismatches have
been discovered where a person holding an anti-Black bias acts positively
toward a black subject,?38 and that most of the IAT research has been performed
in controlled laboratory environments and not in real-world settings.23°
Nevertheless, according to Agerstrom, the study’s results “strongly suggest” that
the IAT can be a valuable tool for assessing obesity-based bias occurring in
actual hiring situations.?*? Given that the IAT was designed to assess
discriminatory biases, the finding that the IAT successfully predicted hiring
discrimination, even when controlling for explicit stereotypes, provides support
in favor of the test’s construct validity: “[it] suggests that the IAT captures
automatic bias that to at least some extent has a person-centered evaluative
component and does not merely reflect environmental associations.”24! In other
words, not only was Agerstrom able to reproduce IAT results in real-world as
opposed to laboratory settings, but even despite the lack of data establishing full-
stop causality in race discrimination, his results suggest that IAT effectively
captures and conveys that real-world actions are to some extent based on
automatic implicit associations. In real-life situations where a substantial portion
of the population can be affected by these biases, this conclusion cannot be
ignored.

235. Agerstrom & Rooth, supra note 232, at 790-91.

236. Id. at 797.

237. 1d.

238. Id. at 792 (citing Alexander R. Green, Dana R. Carney, Daniel J. Pallin, Long H. Ngo,
Kristal L. Raymond, Lisa I. lezzoni & Mahzarin R. Banaji, Implicit Bias Among Physicians and Its
Prediction of Thrombolysis Decisions for Black and White Patients, 22 J. GEN. INTERNAL MED.
1231 (2007)) (creating nuance in the evidence in that this study, which examined medical
treatment recommendations by physicians who underwent IAT, failed to control for the disease).
Agerstrdm admits that physicians holding an anti-Black bias still recommended the preferred
treatment for Blacks (thrombolysis), because they may have known that coronary disease is
prevalent among black patients.

239. Seeid.

240. Id. at 797.

241. See id. at 798 (citing Hal R. Arkes & Philip E. Tetlock, Attributions of Implicit
Prejudice, or “Would Jesse Jackson “Fail’ the Implicit Association Test?”’, 15 PSYCHOL. INQUIRY
257 (2004)).
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Rooth also performed a study examining the potential effect of implicit
biases on actual behavior that led him to conclusions similar to those of
Agerstrém.?42 His study examined real hiring managers’ automatic associations
and discriminatory behavior in offering callback interviews.243 The study
showed that the probability of inviting individuals with résumés bearing Arab-
Muslim-sounding names, as opposed to Swedish-sounding names, to an
interview decreased by five percentage points when the recruiter had a stronger
negative implicit association toward Arab-Muslim men by one standard
deviation.?** Moreover, the negative correlation between IAT score and
probability of inviting a person with an Arab-Muslim-sounding name to an
interview was consistent and strong. No such stable and statistically significant
correlations were found for explicit measures and interview invitation
probabilities.?*> The results indicate that some recruiters implicitly, but do not
explicitly, discriminate.

Notwithstanding the previous discussion, Kang and others have directly
answered the objections of Mitchell and Tetlock. In response to the three main
objections, Kang and Kristin Lane first reject Mitchell’s criticism that IAT
research is “junk science” and that scientists fudge data.?® In making this
objection, Mitchell problematically applies a double standard to IAT research,
seeking perfect results from IAT studies—an essentially unachievable goal since
statistics trade on probabilities—but not demanding the same scientific rigor
from the studies that support his position.24” He challenges every validity,
methodology, definition, and dataset that undergirds IAT research.2*® He does
not do the same for his self-coined concept of “stereotype threat,” for instance,
which is the idea that the IAT effect might be explained by the “fear of being
labeled a bigot.”24° Mitchell simultaneously relies on a single study to support
this idea, takes for granted that it even has predictive validity, and does not
examine any limitations of the concept or the study.?%? In essence, Kang and
Lane expose that Mitchell “manufactur[es] scientific doubt,” just as the tobacco
industry did with the Environmental Protection Agency when the latter linked
tobacco and second-hand smoke to cancer and death.?>! They acknowledge that
on-the-merits skepticism and criticism are important to any scientific and

242. Dan-Olof Rooth, Automatic Associations and Discrimination in Hiring: Real World
Evidence, 17 LABOUR EcoN. 523, 523-24 (2010).

243. 1d. at 526.
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250. See id. at 505; see also Oswald, Mitchell, Blanton, Jaccard & Tetlock, supra note 231, at
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251. See id. at 506 (citing CHRIS MOONEY, THE REPUBLICAN WAR ON SCIENCE 66 (2005)).



2018] IMPLICIT BIAS AND EQUAL PROTECTION 485

evidence-based theory.22 However, Mitchell is engaging in “backlash
scholarship” by using straw men to deter institutions from responding to new
scientific discoveries, while never requiring perfect proof of the assumptions that
underlie the status quo.253

Kang and Lane also respond to the “hardwired resignation” objection, which
posits that implicit biases are hardwired into humans and there is nothing we can
do about them.?®* They note that (i) there is great variability between
individuals’ degrees of implicit biases such that all humans are not
homogenously biased and incapable of changing their predetermined actions and
(ii) “the causal link between biases and behavior can be disrupted through
procedural and structural reforms.”2%°

Finally, Mitchell provides a “rational justification objection,” arguing that
implicit biases reflect reality, making it rational to act upon on them.?%® This
theory problematically assumes that “[w]e carry accurate probabilities in our
heads” and that “we act on the basis of those probabilities rationally,”2%" neither
of which is true. The IAT provides substantial evidence that implicit biases are
indeed dissociated from explicit biases.?®® Most people’s racial experiences
come from vicarious, rather than direct, experiences, and mainstream media is
filled with inaccurate, interest-driven, and biased portrayals of racial others.2%°
Recent findings show that television exacerbates implicit biases against racial
minorities.280 People see ““illusory correlations[]’ [w]henever two salient events
are noticed together”—for example, seeing a member of a racial minority near a
crime scene.?51 People also have preferential recording and recall of stereotype-
consistent data.?52 People have strong motivational desires to exaggerate the

252. 1d.
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255. Id. at 510-11.

256. See id. at 512. This claim has more commonly been used regarding explicit, rather than
implicit, biases. See id. at 512-13.

257. 1d. at 514.

258. Brian A. Nosek, Frederick L. Smyth, Jeffrey J. Hansen, Thierry Devos, Nicole M.
Lindner, Kate A. Ranganath, Colin Tucker Smith, Kristina R. Olson, Dolly Chugh, Anthony G.
Greenwald & Mahzarin R. Banaji, Pervasiveness and Correlates of Implicit Attitudes and
Stereotypes, 18 EUR. REV. Soc. PsycHoL. 1, 41-42 (2007).

259. See Jerry Kang, Cyber-Race, 113 Harv. L. Rev. 1130, 1166-67 (2000) (defining
vicarious experiences as experiences mediated by third parties such as parents, teachers, textbooks,
friends, television, internet, and mass media in general).
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good traits of in-groups and the bad traits of out-groups.25% People suffer from
ultimate attribution error, which causes them to view negative attributes of out-
groups as permanent, stable, and dispositional while viewing the same negative
attributes of in-groups as malleable, contingent, and the result of bad luck.254
Indeed, fifty years of scientific inquiry confirms that people are in fact vastly
inaccurate calculators of probabilities, and further, a large amount of evidence
shows that we do not actually process that information rationally.?%® For
instance, participants in a study who had to choose a partner for a trivia game
reported that weight did not make a difference in the partner, but they in fact
sacrificed between 10.53 and 12.31 1Q points to work with the thinner
partner.266 \While people may be naturally inclined to think of themselves as
rational beings who make decisions based on objective evidence, they must
nevertheless acknowledge implicit associations and bias. The legal system must
also acknowledge them.

C. The Supreme Court Should Respond to Implicit Bias by Creating a New
Standard

As the discussion on implicit bias and dissociation illustrates, in a society
whose normative attitude touts racial equality, it is politically incorrect, publicly
condemned, and extremely uncomfortable to admit that one is purposefully
racially biased. Self-reports indicate that people hold race-neutral views and that
they treat people of different races equally.?%” Yet as measurements such as IAT
show, no matter how close one may outwardly feel to a person of a particular
race, unconscious racial biases remain active: “that we are not even aware of,
much less intending, such race-contingent behavior does not magically erase the
harm.”268 |f the harms of implicit bias manifest in our daily interactions, nothing
prevents them from manifesting in a legislator’s office, in police interactions, in
the prosecutor’s office, or in the courtroom. Simply willing for these biases to go
away does not objectively or permanently strip them of influence. In fact, one
study shows that people who were instructed to avoid using race were less able
to avoid the influence of race.269
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264. See generally Thomas F. Pettigrew, The Ultimate Attribution Error: Extending Allport’s
Cognitive Analysis of Prejudice, 5 PERSONALITY & Soc. PsycHoL. BuLL. 461 (1979).

265. See generally Amo Tversky & Daniel Kahneman, Judgment Under Uncertainty:
Heuristics and Biases, 185 SCIENCE 1124 (1974).

266. See Eugene M. Caruso, Dobromir A. Rahnev & Mahzarin R. Banaji, Using Conjoint
Analysis to Detect Discrimination: Revealing Covert Preferences from Overt Choices, 27 Soc.
COGNITION 128, 134-42 (2009).

267. Kang, supra note 12, at 1512-13.

268. Id. at 1514.

269. See B. Keith Payne, Alan J. Lambert & Larry L. Jacoby, Best Laid Plans: Effects of
Goals on Accessibility Bias and Cognitive Control in Race-Based Misperceptions of Weapons, 38
J. EXPERIMENTAL Soc. PsycHoL. 384, 390-91 (2002).



2018] IMPLICIT BIAS AND EQUAL PROTECTION 487

The Court should heed these discoveries: faced with the evidence, it seems
increasingly outdated to require discriminatory intent in an age when people
openly deny and genuinely believe themselves to be rid of racial bias, yet
unconsciously make racially biased decisions. This disconnect between outward
professions and inner influences, rendering nearly impossible the ability to prove
discriminatory purpose in court, is why Washington v. Davis should be
overruled. The Supreme Court should create a standard that is more in line with
scientific findings regarding our current manifestations of racial discrimination,
thereby prompting a more genuine commitment to the egalitarian principles of
the founding fathers.

1. Taking a Step Back: A Survey of Mental States in Criminal and Tort Law

Whereas proving unconstitutional racial discrimination requires a showing
of intentional discrimination, lawmakers use a variety of other mental states to
evaluate culpability in other contexts.?’? Tort law and criminal law both use a
spectrum of mental states in their culpability determinations.?’t Criminal law
embraces a comprehensive and complex hierarchy of mental states.2’2 Under the
Model Penal Code (MPC), criminal law recognizes four types of mental state, or
mens rea: intent or purpose, knowledge, recklessness, and negligence.2’3 The
mental state requirement could refer to “the actor’s conduct, the attendant
circumstances, and the result that he brings about (or seeks to bring about) by his
conduct.”?’* Under the MPC, a person acts purposely or intentionally when it is
her conscious object to cause a certain result, or she is aware, believes, or hopes
that a circumstance exists.2’®> A person acts knowingly when she is practically
certain that her conduct will cause a certain result, or if she is aware of a high
probability that a circumstance exists.?’® A person acts recklessly when she
“consciously disregards a substantial and unjustifiable risk that [harm] will result
from [her] conduct.”?’” She acts negligently when she is unaware, but should be
aware, “of a substantial and unjustifiable risk that [harm] exists or will result

270. See generally Martin R. Gardner, The Mens Rea Enigma: Observations on the Role of
Motive in the Criminal Law Past and Present, 1993 UTAH L. REv. 635 (1993).
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of proving it).
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from [her] conduct.?’® Under negligence, otherwise identical to recklessness, the
actor should have been aware of the risk of harm to another.2’® Outside of the
MPC, a different and “traditional ... view sees recklessness as culpable
indifference to risk.”280

Tort law also contemplates mental states.281 Tort law comprises three broad
categories: intentional torts, negligence, and strict liability.?2 While under the
Second Restatement of Torts intent encompasses both purpose and knowledge,
the Third Restatement separates them.?83 Intent or purpose is defined as an actor
purposefully causing harm by acting with the desire to bring about that harm.284
Knowledge is when an actor knowingly causes harm by engaging in conduct
believing that that harm is substantially certain to result.28% Next in the hierarchy
is recklessness. “Tort recklessness, like criminal recklessness, requires a greater
deviation from the standard of care of the reasonable person than negligence
requires.”2® The Second Restatement distinguishes recklessness as a ground for
tort liability and recklessness as a ground for punitive damages. The former is
defined as the reckless disregard for the safety of another—when the actor does
an act or intentionally fails to do an act that is her duty to do, knowing of facts
which would lead a reasonable person to realize that her conduct creates an
unreasonable risk of physical harm to another.?8” The latter is defined as
“outrageous” conduct that shows reckless indifference to the rights of others.?%8
It views the latter as a narrower concept: “[p]unitive damages are not awarded
for mere inadvertence.”?8% Finally, negligence is defined in the Second

278. See Simons, supra note 14, at 466 (“[T]he influential Model Penal Code differentiates
criminal recklessness from negligence in only one respect: recklessness requires conscious
awareness of a substantial and unjustifiable risk, while negligence requires that the actor should
have been aware of such a risk. Yet a traditional and defensible view sees recklessness as culpable
indifference to risk.”).
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emphasizing cognitive awareness of a risk, ignores or conceals the moral quality that ‘culpable
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different definitions of intent and knowledge as separate mental states).
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Restatement of Torts as conduct that falls below the established standard “for the
protection of others against unreasonable risk of harm.”2%0

Under constitutional equal protection doctrine, government actors are
subject to strict scrutiny when they purposefully discriminate against a suspect
class.2°1 If government actors knowingly harm a suspect class as a byproduct of
a government action of significant interest or importance, they act
constitutionally. However, the actor should be liable if she shows insufficient
concern or respect for the interests of minorities. Such indifference is arguably
“more serious than acting in the face of knowledge” that minorities will be
harmed. 292

The Supreme Court has acknowledged that indifference can be a form of
discrimination.?%® In reviewing a claim under the Rehabilitation Act of 1973, the
Court noted that Congress recognized discrimination against individuals with
disabilities “to be most often the product, not of invidious animus, but rather of
thoughtlessness and indifference—of benign neglect.”2%* Eric Schnapper, a
professor at the University of Washington School of Law, has argued that courts
should not simply prohibit discriminatory ends, but should also require the least
discriminatory means.?%® He argues that many times decisions that result in a
racial impact are not based on *“an affirmative desire to harm [B]lacks, but on a
greater willingness to see a given burden borne by [B]lacks than by whites.”26

The fact that tort law and criminal law have successfully woven a broad
spectrum of mental states into their legal rubrics would support the position that
constitutional law can also incorporate a broader spectrum of mental states into
its framework. Constitutional law cannot remain anachronistic in its adherence to
racial animus anchored in intentional harm. It may arguably be more effective at
achieving its goals of equal treatment before the law if it incorporates notions of
recklessness and negligence. Not only do such mental states more accurately
reflect the functioning of the human brain, but applying them will also ease the
burden on plaintiffs to demonstrate the mental state of a defendant, making the
constitutional protection against racial discrimination more accessible and more
in tune with the egalitarian standard of the Constitution.

290. RESTATEMENT (SECOND) OF TORTS § 282 (AM. LAW INST. 1965).

291. Simons, supra note 14, at 467.
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2. Discriminatory Negligence as an Alternative Framework

For this reason, the standard for showing racial discrimination should be
changed to disparate impact plus discriminatory negligence. Discriminatory
negligence, borrowing from the notion often used in the tort and criminal law
contexts to illustrate mental state, means that an actor should have been aware
that the acts that she committed created an unwarranted risk of harm, and those
actions fell below the established standard for the protection of others against
unreasonable risk of harm.2%” Unconscious acts that fall below the standard of
equal treatment align perfectly with modern notions of implicit bias and make
negligence a more accurate standard for proving unconstitutional racial
discrimination in a court of law. Thus, while it is almost impossible to prove
discriminatory intent, since the accused will simply deny that she intended to
exclude anyone on the basis of race, under a discriminatory negligence standard
a plaintiff would still be able to show racial discrimination by showing that the
actions of the defendant created an unwarranted risk of racial exclusion or
disparate impact. Further, even though a defendant may not have been aware that
her actions created that risk, she should have been aware. The standard for
proving negligence would, similarly to tort law, rely on the reasonable person
standard based on facts in the world at the time. That is, the standard would
inquire whether a reasonable person would have known that a certain action
would have caused a certain racially disparate result. If so, then the defendant
should be found liable of engaging in unconstitutional racial discrimination.

3. Discriminatory Negligence in Practice

Analyzing the facts of Washington v. Davis using this new standard shows
how it would apply in a modern-day courtroom. The main question in Davis was
whether Test 21 unlawfully discriminated on the basis of race to exclude Blacks
from promotion in the police department. The district court noted that
respondents did not actually claim any intentional discrimination or purposeful
discriminatory acts.?%® However, the Supreme Court requires discriminatory
purpose as proof of the invidiousness of the discriminatory effect to establish the
constitutional claim.?% By looking at all of the facts, including that Test 21 bore
no relationship to job performance, that it screened out an alarmingly high
number of black applicants, and that the police department nevertheless used the
test for its recruitment program, respondents claimed that Test 21 was
unconstitutional because it had a highly discriminatory impact on black
applicants. Under a negligent discrimination claim with the same set of facts, the
plaintiffs would need to show that although the Metropolitan Police Department
may have been unaware that neutral Test 21 tended to disproportionately exclude

297. RESTATEMENT (SECOND) OF TORTS § 282 (AM. LAW INST. 1965).
298. Washington v. Davis, 426 U.S. 229, 246 (1976).
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black applicants, it should have known that discrimination was a risk, given the
number of black applicants who failed the test. The three reasons that the Court
gave for rejecting the plaintiffs’ claims would fail under the new standard.

First, the Court stated that it had difficulty understanding how a racially
neutral qualification for employment is nevertheless racially discriminatory
simply because a greater proportion of Blacks fail to qualify than members of
other racial groups. Under the negligence test, the plaintiffs would have to
establish through empirical evidence that the police department should have been
aware that exclusion was systematic. One might do this through evidence of
prior complaints to the police department from rejected applicants or published
studies outlining the disparate representation in policing. This burden of proof
may require a showing similar to that required by theories of failure to supervise
or failure to train under Monell liability when bringing a claim against a
municipality.3%© Under Monell v. Department of Social Services, both of these
theories require a showing of prior notice, which may be established through any
number of means, including the submission of complaints, police reports, or
studies on the challenged behavior.30%

The second reason on which the Court relied—that the Metropolitan Police
Department had made affirmative efforts to recruit black officers—would not
necessarily come out differently under the discriminatory negligence standard.
The police department could argue that its affirmative efforts were a response to
the filtering effect that the test was producing against black applicants and that it
was not responsible for being unaware of any further threat of discriminatory
impact. The police could also argue that the changing general racial composition
of the recruit classes and force belies discriminatory negligence and the requisite
unawareness of a risk of discriminatory or disparate effect—since the
demographics of the police department were changing, it did not have a
heightened responsibility to be aware of unfair racial outcomes. The plaintiffs
could argue that the department’s affirmative recruitment efforts before the test
had no bearing on whether the test effectively nullified those efforts and that the
department should have nevertheless been aware of the discriminatory filtering,
and thereby invidious, effect of the test, despite its pre-testing efforts.

The Court also stated that invalidating an otherwise neutral
statute that in practice benefits and burdens one race more than
another would be far-reaching and would raise serious questions
about, and perhaps invalidate, a whole range of tax, welfare,
public service, regulatory, and licensing statutes that may be
more burdensome to the poor and the average black person than
to the more affluent white.302

300. See generally Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978).
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302. Davis, 426 U.S. at 235.
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This fear corresponds more closely with the problems of adopting a no-mens-rea
regime, rather than a new negligence regime. The new regime’s filtering effect
would positively impact current laws overall. Therefore, under the new standard,
the goal remains the same as under the old standard—to eliminate invidious
racial discrimination.

The plaintiffs’ ultimate argument was that Test 21 had a disproportionate
impact on Blacks that amounted to unconstitutional racial discrimination and
that, although Title VII did not apply to their claim at the time, the Equal
Employment Opportunity Commission’s interpretation of Title VII’s job-
relatedness requirement should be given deference by the Court as the standard
to adopt for constitutional purposes, which Test 21 clearly violated.2%3 Plaintiffs
could prove discriminatory negligence by providing empirical evidence that the
department should have known that the test tended to exclude Blacks—such as
complaints by rejected test-takers previously submitted to the recruiting
department or relevant policymaker; news stories published in media outlets
exposing the disparaging phenomenon; statements by a policymaker within the
department that she is aware of the phenomenon; or perhaps even proof of
general knowledge among police department personnel, such as witness
statements that the test was having this result, of which the police department
should have been aware. Plaintiffs would then have to show that despite this, the
police department took no steps to verify and correct the invidious
discriminatory impact that the test was having. The burden would then shift to
the police department to show either that it was unreasonable for the department
to have known of the tendency or that it did in fact take affirmative steps to
verify and correct the invidious impact of the test.

Ultimately, the Supreme Court answered the wrong question in Davis. The
Court analyzed job-relatedness by the test’s relationship to the training program
rather than the test’s relationship to “work behavior” provable by “empirical data
demonstrating that the test is predictive of or significantly correlated with
important elements of work behavior which comprise or are relevant to the job[s]
... for which candidates are being evaluated.”3%* The question is whether the
test meets the correct standard, and the standard is in dispute. Under a
discriminatory negligence standard, plaintiffs would have needed to demonstrate
that the test’s invalidity had an invidious discriminatory impact.

4. A Mens Rea Element Should Be Maintained for Constitutional Claims

Some might recommend eliminating the mens rea requirement altogether
and making the standard strict liability, requiring only a showing of disparate
impact, identical to the Title VII standard. This position is unsupportable for two
main reasons. First, mental culpability is a foundational element of American

303. Id. at 238.
304. Id. at 264 (Brennan, J., dissenting) (citing 29 C.F.R. § 1607.4(c) (1975)).
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notions of justice.3%° Indeed, it is fundamental to the United States justice
system. For example, a person with a mental disability is not eligible for the
death penalty because the Supreme Court has recognized that “society views
[such] offenders as categorically less culpable than the average criminal.”3% A
punishment is tailored to an offender’s “moral guilt.”3%7 Putting someone to
death for crimes that she “had no intention of committing or causing does not
measurably contribute to the retributive end of” the criminal law.3%8 Similarly, in
civil law, though mens rea is not always required to establish liability, an
intentional breach may increase the damages owed and the scope of liability.3%°

Second, courts have previously declined to hold entities to the Title VII
standard for a constitutional claim. One of the Supreme Court’s concerns in
Washington v. Davis was that eliminating the mens rea requirement would lead
to the invalidation of numerous other laws and statutes. Every law or statute
favors a constituency. However, those laws that do not negatively affect other
groups should be maintained while those that disfavor certain groups should be
eliminated. It would be untenable to strike down every one of these pieces of
legislation simply because it was proved that it had a disparate impact favoring
one group.319 The Court should be guided by the extent to which one group has
borne more of the burdens or benefits of society’s laws in the aggregate. When a
proposed law tips the balance, it should be found unconstitutional. It is the
government’s job to seek the welfare of the marginalized, the poor, and other
interest groups, which requires legislation that favors certain groups. In other
words, the distinction between invidious racial discrimination and mere racial
discrimination that Justice White outlines may be an appropriate one within the
American historical context. This article proffers a compromise that is grounded
in science and that also recognizes that some actions may ultimately comprise
unconstitutional racial discrimination against certain groups.

5. Potential Impact of a New Standard

The potential impact of a policy change would not be onerous. It is not
certain that a lowered mens rea standard would create a litany of litigation in

305. Golan Luzon, Challenges Shared by Restorative Justice and Strict Liability in the
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courts around the country, as some may fear. Plaintiffs under this proposed
standard would still have to demonstrate negligence, which is not a simple
task.311 It is, however, predictable that plaintiffs may find the requirement of
demonstrating that unconstitutional racial bias influenced the defendant’s actions
more attainable. Courts should want to remedy instances of racial bias, however
small, whether explicit or implicit. Racial bias hurts society—it causes victims to
question the validity of the courts and the system of impartial justice that this
country’s founders worked hard to realize. With the new standard in place,
plaintiffs would internalize a sense of justice that they often feel they have been
denied. In a society where the rule of thumb is racial equality, and yet tendencies
toward racial bias affect every decision that we make, the judiciary should join
the right side of history and embrace a standard that protects ethnic minorities
from unaware majorities.

1.
CONCLUSION

This article has sought to give a historical overview of the ideals that the
United States openly espouses, including a brief review of the legal standard that
the Supreme Court created in order to demonstrate unconstitutional racial
discrimination and some of the major Supreme Court cases that were influenced
and decided by this standard. It explored the complexities of implicit bias and
how it undergirds changing the legal standard. Implicit bias affects our
interpersonal interactions without our knowledge and influences how we actively
see and interpret the world and the people within it, even when we affirmatively
proclaim that it does not. To resolve this paradox, the Supreme Court should
change the standard for showing racial discrimination from discriminatory intent
to discriminatory negligence. This lower standard ensures a more responsive
judicial system by “account[ing] for the most accurate model of human thought,
decisionmaking, and action provided by the sciences.”312 Making this simple yet
transformative change would assist the Court to adjudicate from the perspective
of restoring justice to society’s victims rather than providing mere piecemeal
(and arguably unsuccessful) deterrence to society’s perpetrators. Such a change
would catapult the current judicial system into an age of jurisprudential decision-
making girded in science and data and closer to the equality and justice that the
founding fathers envisioned.

311. See, e.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). McDonnell is a case
in which the plaintiff did not prevail on a Title VII racial discrimination claim despite the law
requiring a showing of a standard lower than negligence—strict liability.
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