TIME FOR THE EQUAL RIGHTS AMENDMENT
By Jessica Neuwirth¥
Unlike most other countries in the world, the United States does not have a
constitutional equality provision guaranteeing equal rights for women.1 It’s time to
fix our Constitution and correct this glaring omission. The moment of victory may
finally be near—while states initially failed to meet the ratification deadline in 1982,
the Equal Rights Amendment (ERA) is now one state shy of ratification.2 For the
first time since 1982, the ERA seems within reach even as soon as in the next twelve
months.
If the Constitution’s Founders were truly representative of the country, the
Constitution no doubt would have included women. At the time, Abigail Adams
warned her husband John Adams, “Remember the ladies. . . . [We] will not hold
ourselves bound by any laws in which we have no voice or representation.”3 The
Fourteenth Amendment established the right to “equal protection of the laws,” but
it took another Constitutional amendment over fifty years later, the Nineteenth
Amendment, for women to secure the simple right to vote. The suffragists who
fought so hard for the right to vote immediately then drafted the Equal Rights
Amendment (ERA) to give women equality in all other rights.4 The ERA was first
introduced in Congress in 1923, and it took almost fifty years to secure its passage
in 1972.5
A decade-long effort to get the Equal Rights Amendment (ERA) ratified
came very close to success when thirty-five states—just three states short of the
thirty-eight required—ratified the amendment before the extended deadline expired
in 1982.6 But following an initial rush to ratify the ERA, ratifications ground to a
halt when an unexpected initiative to stop the ERA mobilized against it using fear
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tactics—fear of women in combat,7 fear of gay marriage,8 and fear of losing the
financial security of marriage.9
These fears are now greatly diminished, if not gone altogether: Women in
the military have won the right to participate in combat10—which they want and
need for equal opportunity in career advancement11—and marriage equality is a
constitutional right recognized by the Supreme Court.12 Fear of losing the financial
security of marriage has been overtaken by the aspiration for financial independence
and an ongoing campaign for equal pay. And while the ERA effort of the 1970s was
not successful in getting constitutional equality for women, it was successful in
building a powerful national women’s movement which has revolutionized the
country. Both women and men have changed, and 99% of millennials polled in 2015
support a constitutional equality amendment.13 For the first time, in 1971, the
Supreme Court found that the Fourteenth Amendment could be applied to sex
discrimination,14 and a long line of cases has followed expanding women’s rights
under existing law.
Progress has in some instances even raised questions as to whether the ERA
is even needed. It certainly is, for two reasons. Firstly, despite all the legal advances
that have been made, many significant legal gaps remain, and the ERA would
provide a much-needed solid constitutional basis for legislation advancing women’s
equality. As several Supreme Court cases have made clear, for example, women
have no right to federal recourse for gender-based violence.15 Moreover, the legal
standard used by the Supreme Court to review sex discrimination cases is
“intermediate scrutiny,” a lower level of review than the “strict scrutiny” standard
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used to review cases of racial and religious discrimination.16 The legal framework
for addressing sex inequality is a patchwork quilt of legislation that is full of holes—
some that derive from narrow court interpretation and others from legal exemption.
Title VII of the Civil Rights Act mandating equal pay for equal work, for example,
exempts small businesses from the scope of its protection.17 Moreover, legislation
can be rolled back with any change in the political winds of Congress.
Secondly, as a matter of principle, amending the Constitution to include sex
equality as a fundamental human right will send a clear public message that women
are no longer to be treated as second-class citizens. The intentional omission of
women has perpetuated a lack of respect for women and engendered a culture that
allows sexual harassment to continue unchecked. Law is the most formal expression
of public policy, and the Constitution is the bedrock of our law. “If I could choose
an amendment to add to the Constitution, it would be the Equal Rights Amendment,”
Supreme Court Justice Ruth Bader Ginsburg said recently. “I would like my
granddaughters, when they pick up the Constitution, to see that notion—that women
and men are persons of equal stature—I’d like them to see that is a basic principle
of our society.”18
The roots of the current campaign date back to the formation of the ERA
Coalition in 2014, bringing together various organizations and individuals that had
been working steadily for the ERA, in some cases since 1982. The ERA gained more
popular support in 2015, when, after having won an Oscar, at the Academy Awards
Patricia Arquette passionately appealed to an audience of millions in her acceptance
speech, saying: “It’s our time to have wage equality once and for all and equal rights
for women in the United States of America.”19 Across the world, audiences saw
Meryl Streep and Jennifer Lopez spring to their feet cheering, and later that year,
Meryl Streep sent a personal letter to every Member of Congress urging them to
support the ERA.20
Momentum grew across the country, and in 2017, the state legislature of
Nevada voted to ratify the ERA, championed by Senator Pat Spearman.21 In 2018,
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the Illinois legislature voted to ratify the ERA,22 bringing the number of state
ratifications to thirty-seven, just one state short of the thirty-eight required by Article
V of the Constitution. Ratification efforts are pending in many other states, and in
January 2019, the Virginia Senate voted for the sixth time since 2011 to ratify the
ERA.23 Intensified efforts in the Virginia House of Delegates this year were
unsuccessful, but only by one vote, and it is widely anticipated that the state
legislature will vote to ratify the ERA in 2020, following elections later this year.24
The thirty-eighth ratification could take place before then, as many other states are
actively considering ratification including Arizona, Florida, Georgia, and North
Carolina.25 Initially known as the “three-state strategy,” organizers now call it “one
state to thirty-eight.”
Momentum is also growing in Congress for legislative action to remove the
1982 deadline, a deadline that was created and subsequently extended by Congress.26
Article V of the Constitution, which sets forth the constitutional amendment process,
does not provide for a ratification deadline, and historically there had been no
deadlines on ratification of amendments until the Eighteenth Amendment.27 The
Twenty-Seventh Amendment, introduced by James Madison in 1789 to restrict
congressional salary increases, was finally ratified in 1992, more than two hundred
years after it was passed by Congress.28
Ratification deadlines began with Prohibition,29 when the Eighteenth
Amendment was passed by Congress in 1917 to prohibit the production, transport
and sale of alcohol in the United States.30 Reportedly the deadline was included for
political reasons, to ensure that the amendment would fail so that politicians like
future president and then Senator Warren Harding, who proposed it, could support
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the amendment to appease its advocates.31 This strategy backfired when the
amendment was ratified just thirteen months after its passage by Congress.32
As the ERA ratification effort neared its seven-year deadline in the late
1970s, Representative Elizabeth Holtzman of New York sponsored a bill to extend
the deadline to 1982.33 Congress rejected a proposal to require that this bill be passed
by a two-thirds majority,34 and the bill was passed by a majority vote in each house
of Congress: 233-189 in the House of Representatives35 and 60-36 in the Senate a
few months later.36 It was signed by President Jimmy Carter in 1978, with a
disclaimer indicating that his signature might not in fact be necessary.37
In Dillon v. Gloss, the Supreme Court held, with regard to the Eighteenth
Amendment on Prohibition, that the imposition by Congress of a ratification
deadline was permissible even though it is not mentioned in Article V of the
Constitution.38 Article V indicates that Congress controls the “mode of ratification,”
which would arguably include any deadline created, extended, or removed by
Congress.39 A strict constructionist argument can also be made that the “mode of
ratification” was intended to apply only to the choice between ratification by state
legislatures or state conventions—the two methods of ratification set forth in Article
V. As no deadline was envisioned by the text of Article V, the imposition of a
deadline by Congress would therefore be an unconstitutional infringement of states’
rights. The law provides that upon receipt of the needed number of state ratifications,
it is the duty of the Archivist to certify that an amendment has been duly ratified and
is part of the Constitution.40 The amendment and the certificate of ratification are
then published in the Federal Register.41
Regardless of whether the deadline is valid in the first place, Congress can
still act now to remove it. In 2013, Senator Ben Cardin from Maryland introduced a
bill to remove the deadline for ratification of the ERA altogether.42 Representative
Jackie Speier from California sponsored a companion bill in the House of
Representatives.43 Both bills were reintroduced with bipartisan support in January
2019, and as of March 2019, Speier’s bill had 182 cosponsors.44 Cardin’s bill was
31
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introduced with Senator Lisa Murkowski as the lead Republican co-sponsor and is
moving forward on a bipartisan basis—as of April 2019, Susan Collins and Angus
King, the Republican and Independent senators from Maine, had signed on.45 With
all Democrats expected to support this bill and two Republicans, the bill is nearing
the majority of votes needed to pass. In the House, Judiciary Committee Chair Jerry
Nadler has committed to holding a hearing on the bill in early 2019.46
The other Congressional strategy, which circumvents the Supreme Court, is
known as the “start-over strategy,” long championed by Representative Carolyn
Maloney and Senator Ted Kennedy, and more recently by Senator Robert
Menendez.47 As of March 2019, Maloney’s bill had 129 co-sponsors in the House.48
Menendez’s bill has not yet been introduced in the Senate. For many years, both of
these bills re-introduced the same amendment language that passed Congress in
1972: “Equality of rights under the law shall not be denied or abridged by the United
States or by any State on account of sex.”49 More recently, on the theory that if we
have to start over, we should strengthen the text of the amendment, Representative
Maloney added a new preceding sentence: “Women shall have equal rights in the
United States and every place subject to its jurisdiction.”50 In addition to the
symbolic value of putting the word “women” in the Constitution, this language is an
affirmative statement of rights that broadens the amendment to more readily cover
substantive equality, as well as formal legal equality.
Even more broadly, in December 2016, a group of legal scholars and equal
rights advocates led by Kimberlé Crenshaw and Catharine MacKinnon drafted an
amendment that would address discrimination on account of race as well as sex.51
Race is explicitly defined to include ethnicity, national origin and color, and sex is
explicitly defined to include “pregnancy, gender, sexual orientation and gender
identity.”52 The draft also includes reference to other “like grounds of subordination”
such as disability and faith, using the term “subordination” to highlight the power
dynamics inherent in discrimination against vulnerable groups and to specifically
address the misuse of anti-discrimination measures by powerful groups to entrench
the status quo.53 Other language in the draft mandates Congress and States to take
“legislative and other measures to prevent or redress any disadvantage suffered by
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individuals or groups because of past or present systemic discrimination.”54 The
draft also addresses the right of every adult citizen to vote and have his or her vote
count equally.55 Discussions with various members of Congress are underway, but
this expanded Amendment for Constitutional Equality has yet to be introduced.
As Gloria Steinem put it,
[T]he greatest gift of the Founding Fathers was not democracy, but the
contagious idea of democracy, not a perfect Constitution, but one that
could keep changing. . . . Its first ten amendments, known as the Bill of
Rights—freedom of speech, assembly, religion, and other protections
for the individual—were added just after the Framers had finished the
Constitution, and then realized it dealt with the state but not citizen
power against the state. They went back and fixed it.56
The arguments against the ERA that were used in the 1970s and early 1980s
are virtually gone, and the scant opposition to the ERA that surfaces now is almost
exclusively and mistakenly focused on abortion. A number of fervent abortion
opponents, such as Representative Cynthia Lummis, who served as a Republican
lead co-sponsor for the ERA while she was in Congress,57 and Nevada State
Assemblywoman Jill Tolles, who crossed party lines to vote for ERA ratification,58
have demonstrated with their action that the ERA is not about abortion, which is
protected as a privacy right under the Due Process Clause of the Fourteenth
Amendment.59 The ERA is about fulfilling the promise of gender equality, which is
not only the right thing to do, but the smart thing to do. No matter what their race,
class, political party, or economic status, women all have much to gain from the
ERA. And men increasingly support the campaign for the ERA because they
recognize that sex equality will benefit men as well as women.
Virtually no one today argues against the ERA as a matter of principle. The
principle of sex equality is one that has largely been established as a fundamental
right. The challenge is rather the misbelief that equal rights for women must already
be in the Constitution and a widespread lack of awareness of the ERA. The truth
often provokes a refreshing sense of outrage, especially among young people—men
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as well as women. This new generation, skilled in using social media tools that were
previously unimaginable, is capable of mobilizing action on an unprecedented scale.
Added to that is the growing sense of frustration and urgency sparked by the
#MeToo movement and the creation of Time’s Up, a powerful collaborative effort
calling for fundamental change in the patriarchal culture that has caused so much
harm to women over the centuries. It’s a perfect moment for the ERA.

