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No. 761810

==
Ciry or Los ANG_ELES, DEPARTMENT OF

Wares AxD Power, et al.,
= . Petitioners,
— Vi AR j

Marie Mawmant, ef al., :
Respondents.

ON WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE NINTH CIRCUIT

e
BRIEF AMICI CURIAE

Interest of Amici¥*

The American Civil Liberties Union (ACLU) is a nation-
wide, non-partisan organization of over 200,000 members
- dedicated to defending -the right of all persons to equal
treatment under the law. Recognizing that confinement of
women’s opportunities is a pervasive problem at all levels
of society, public and private, the ACLU has established a
Women’s Rights Project to work toward the elimination
of gender-based' diserimination. ' :

#* This brief is filed with consent oi' the parties. The letters of
consent have been filed with the Clelk of.the Court.
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The American Civil Liberties Union has participated in
virtually every case before this Court involving interpreta-
tion of Title VIES hun: on sex diserimination. The Union
acted as amicus Qi;;_r,i-‘ée in'Phillips v. Martin Mariettq Corp.,
400 U.S. 542 (1971); concerning an employer practice of
refusing to hiréfij ; 1,6?511@175 of preschool-age children ; in
Wetzel v, Lib_erty i’,u-,zsz_{z,l Insuwramce Co., 511 T.24 199 (34
Cir. 1975), vacated on juris, grounds, 424/70.3, 737 (1976),
and General Elec ic :Co. v, Gilbert, 429 U.S. 195 (1976),
both concerning itle VIT rights of working women dis-
abled by Pregnancy;: 1:Dothard'y. Raislinson, 97 8.Ct. 2790,
(1977), allowing ia;-?;‘n%xrrow exception to sex-neutral hiring
standards for prison guards in Alabama’s brutal maximum.-
seeurity, penitentiaries; and in Nashville Gas Co. v. Satty,
46 U.S.L.W. 4026 (Dec. 6, 1977), striking down an employer
‘practice of stripping female workers returning from child-
birth leaves of job-bidding seniority.

' The ACLT has also participated in most of the cases
biefore this Court challenging sex-hased discriminaticn
under the Fifth and Fourteenth Amendments, Lawvers
associated with the ACLU presented the appeal in Reed v.
" Reed, 404 U.S. 71 (1971), participated as counsel for the
appellants and later represented amicus curige in Frontiero -
v. Richardson, 411 U.S. 677 (1973), represented the appel-
lant in Kahn v. Shevin, 416 U.S. 351 (1974), the appellees
in Edwards v. Healy, 421 [U.8. 772 (1975), Weinberger v.
Wiesenfeld, 420 U.S. 636 (Iﬂ.975), and Califano v. Goldfarb,
430 U.S. 199 (1977), petitioners in Struck v. Secretary of
Defense, 460 F.24 1372 (9th Cir. 1971, 1972), cert. granted,
409 U.S. 947, judgment vacated and case remanded for con-
stderation of mootness, 409 U.S. 1071 (1972), and Turner
v. Department of Evnplpmn ent Security, 423 U.S. 44 ( 1975),

g T N s A e e s
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and acted as counsel for betitioners, appellants, appellees,

and amieus curiae in this Court in several other gender dis-

crimination and women’s rights cases.

American Civil Liberties Union attorneys represent the
plaintiffs in Peters v. ayne State University and TIAA-
CREF, Civ. Act. No. 6-70165 (I.D. AMich.), a Title VII
challenge by female academic and non-academie employees
and retirees to the University’s provision, through TTAA-
CREF,, of lower periodic retirement benefits to women than

to men. Trial has commenced in the Peiers case, and amici
will refer to portions of the transcript and diseovery in that -

case. ACLU attorneys also represent women employed by
*Columbia University in academic and administrative posi-

tions who have filed a charge with the Eeual Employment -

Opportunity Commission alleging sex diserimination in the

provision of pension benefits by the University through

TIAA-CREF.

The . American Association of - University Professors
(AAUP) was founded in 1915 to advance the standards,
ideals and welfare of teachers ‘and research scholars in
‘universities and colleges. Tt is the oldest and largest na-
tional association of its kind. The status of women in the
academic profession has been a long-standing concern of the
Association. Both the Annual Meeting and the Council of the
Association have voted {o support sex-neutral pension
plans. These actions have provided the foundation for
efforts by Association officers and members, through dis-
cussion and correspondence with officers of pension funds
and government officials, to seek the establishment of non-

diseriminatory pension plans for academic men and women, -

For example, in the fall of 1975, the President of the AATUP
wrote to the Secretary of Labor and to the Chairman of
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TIAA-CREF, the ann;uity assoclation to which a very
substantial proportion of all AAUP members helong, to
protest TTAA-CREF’s use of sex-hased actuarial tables to
pay women lower retirement benefits than men as “exactly
the kind of discriminatory conduet which Title VII forbids.”
On Equal Monthly Retirement Benefits for Men and
Women Faculty, 61 AAUP Bulletin 316, 317 (1975). The
AAUP therefore is well qualified to address the Court in
the instant case. :

Petitioner employer in this case defends its former prac-
tice of paying wonren employees less take-home wages than
similarly-sitnated men on the ground that, “on the average,”
women live longer than men. Therefore, petitioners con-
tend, women’s pensions cost more than men’s, and women'’s
take-home pay is appropriately reduced so that each woman
will bear her share of the "'averaée extra” cost of women’s
pensions. The question hLere Presented is whether this ex-
plicit classification by sex is compatible with the central
. anticategorical thrust of Title VII of the Civil Rights Act
of 1964: the right of individuals to equal treatment without"
regard to their membership in g particular sex, race, reli-
gious or ethnic group. The answer to this question, amici
believe, is of vital significance to the efficacy of Title VIT
and to the achievement of tull -equality between the sexes.

Opinions Below

‘The opinions of the United States Court of Appeals for
the Ninth Circuit are reported at 553 ¥.2d 581 (1976). The
opinion of the Distriet Conrt for the Céntral District of
California is reported at 387 . Supp. 980 (1975).
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Statutes and Regulations Involved

Sections 703(a) and (h) of Title VII of the Civil Rights
Aet of 1964, as amended, 42 U.S.C. §2000c-2(a) (1974)
(hereinafter “Title VII*), in pertinent part provide:

(a) It shall be an unlawful employment ‘practice for
an employer— | :

(1). to fail or refuse to hire or to discharge any in-
~dividual, or ctherwise to discriminate against any -
individual with respeét to his compensation, -terms,
conditions, or privileges of employment, because of
such individual's ... sex...; or

- (2) tolimit, segregate, or classify his employees or |
applicants for employment in any way which would
deprive or tend to deprive any individual of enploy-
ment opportunities or otherwise adversely affect his
status as an employee, because of such individual’s

T S
*® * & *® &

(h) . ... It shall not be an unlawful employment
practice under this subchapter for any employer to dif-
ferentiate upon the bagis of sex in determining the
amount of the wages or compensation paid or to be
paid to émp].oyees of such employer if such differen-
tiation i8 authorized by the provisions of section 206
(d) of T'fitle 29.

: | s R

Section 6(d) of the Fair Lahor Standards Act of 1938,
as amended, 29 U.S.C. §206(d) (1965) (hereinafter “Equal
Pay Act”) in pertinent part provides: :

(d) (1) No-employer having employees subject to any
provisions of this section shall diseriminate, within any
establishment in which such employees are employed,

“between employees on the basis of sex by paying wages
to employees in such establishment at a rate less than
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the rate at which he pays wages to employvees of the
opposite sex in sueh establishment. for equal work on
jobs the performance of which requires equal skill,
effort, and responsibility, and which are performed wn-
der similar working conditions, except where such pay-
ment is made pursnant to (i) a seniority system; (i1) a
meyit system; (iil) a system which measnres earnings
by quantity or quality of production; or ( iv) a differcen-
tial hased on any other factor other than sex: Pro-
vided, That an employer whe is paving a wage rate
differential in violation of fhis subscction shall not, in
order to comply with the provisions of this subsection,
reduce the wage rate of any employee. i

Sections 1604.9(a), (b), (e), and (f) of th_e'Eqﬁal' Employ-
ment Opportunity Commission (EEQC) Sex Diserimination
Guidelines, 29 C.F.R. §§1604.9(a), (b), (e), and (f) in

- pertinent part provide:

(a) “Fringe benefits,” as used herein, includes medi-
cal, hospital, accident, life insurance and retirement
benefits; profit-sharing and honus plans; leave; and
other terms, conditions, and privileges of employment.

(b) It éha]l be aﬁ unlawful employment practice for
an employer to-discriminate between men and women
with regard to fringe benefits. : '

(e) It shall not be a defense under title VII to a
charge of sex discrimination in benefits that the cost
of such benefits is greater with respect to one sex than
the other. ' . :

- (f) It shall be an unlawful employment practice for
an employer to have a pension or retirement plan which
establishes different optional or compulsory retirement -
ages hased on sex, or which differentiates in benefits on

the basis of sex, |
: |

Sections 800.116(d) and 800151 of the Department of
Labor Wage and Hour Administrator’s Interpretive Bul--
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letin on Bqual Pay for Bqnal Work, 20°C.F.R. $§800.116(d)
and 151 provide:

116(d)—If emplover contributions to a 'plan provid-
ing insurance or similar benefits to employees are equal
for both wen and women, no wage differential pro-
hibited by the equal pay provisions will result from such
payments, even though the benefits which acerue to the
employees in question are greater for one sex than for
the other. The mere fact that the emplover may make e Ak
unequal contributions for empleyees of opposite sexes
in such a sitnation will not, however, be.considered to
indicate that the emplo¥er’s payments are in violation
‘of section 6(d), if the resulting benefits are equal for
such employees.

151—A wage differential based on elajmed differences
between the average cost of employing the eniplover’s
women workers as a group and the average cost of
employving the men workers as a group does not qualify
as a differential based on any “factor other than sex,”
and would result in a violation of the equal pay pro-
visions, if the equal pay standard otherwise applies.
To group employees solely on the basis of sex for pur-
poses of comparison of costs necessarily rests on the
assumption that the sex factor alone may Justify the
wage differential—an assumption plainly contrary to
the terms$ and purposes of the Equal Pay Act. Wage
differentials so based would serve only to perpetnate
and promote the very discrimination at which the Act
is directed, hecause in any grouping by sex of the emn-
ployees to which the cost data relates, the group cost
experience is necessarily assessed against an individual
of one sex without regard to whether it costs an em-
ployer more or less to employ such individual than a
particular individnal of the opposite sex under similar
working conditions in jobs requiring equal skill, effort,
and responsibility. :

R Bt Ll =it i T BT R o L SRR S ST £ T P e AL e et sy o e g e R A T LT T+ A s ey o
d 3 3 kel 553 o b atr 2 - E - g N \ b v
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Ohuestion Presenied

Does Title VII of the 1964 Civil Rights Act plohlblt an
employment policy of paying all female workers less than

all similarly-situated male workers,. justified by the em-

plover on the ground that “on the average” women live
longer than men and therefore it costs-more “on the aver-
age” to provide pension benefits to women, when: (1) the
policy classifies employees on the basis of “génder as such’;
(2) the great majority of women do not outlive qmularly-
situated men; (3) the policy runs counter to the remedial
purpose of Tltle VII; and (4) the policy m based.on insur-
ance industr v custom and is not essential fo the business
requivéments of either the employer or insurers.

Statement of Fhe Case

Amici incorporate the Statement of the Case set out in

Brief for Respondents.

Summary of Argument
L

Solely on the basis of their sex, women employed by
petitigner Water Department received less in take-home
wages| than all similarly-sitnated men. The Water Depart-
ment asserts women live longer “on the average” than men;
as a result, women’s pensions costs more “on the- avelage”
than men ’s; therefore every woman worker must he paid
less in individual wages to cover part of the “average ex-
tra” cost of women’s pensions. This position, focusing
1n<1stént1y on the “average,” cannot be reconciled with the

e T et P —
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individualistic, anti-categorical premises underlying Title
- . 5 (' g :
VIIL fw s - ;

The poliex petitioners_él-iampioﬁ conflicts: head-on with
Section 703(a)’s bar to classification based on “gender as
such.” The conflict cannot be avoided by arguing male and
female employees do not have “like qualifications.” TFor
the great majority of men and women (some 84%) share
eommon death ages and thus are similarly situated with
respect to compensation entitlement. To give 84 percent of
the Water Department's female employees, women' iden-
tically sitnated to 84 percent of ‘the male employees, lower
take-home pay is the essence of the discrimination pro-
hibited by Section 703(a). Th;e majority of women are
penalized because a class stereotype or average, to which
most women do not conform, is nevertheless applied to all
women., : | |

The central purpose of Title VII is to afford indwiduals
‘equal treatment. This purpose is thwarted when the char-
acteristies of some women are attributed to all, or when
women “as a class” are compared to nmen “as a class.” The
-concept of equal treatment for individuvals without regard to
group characteristics is incorporated in the BEOC’s Guide-
lines, and has been applied by a number of federal courts
to prohibit sex-based distinetions in retirement programs.

Finally, the policy at issue here, and the similar one of
paying women lower retirefnent benefits, run counter to
the reimedial purposes of Title VII. ‘As Congress noted,
working women are economically disadvantaged compared
to: men; retired women are similarly disadvantaged, in
large part because of prior wage and job, diserimination.

AR R AT AT Ua AV SR s DT BT T e S T I S R e AT S g
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To allow an additional, explicitly sex-based, lowering of
either women's take-home wages or retirement benefits
would heap on a further disadvantage, in conflict with the
plain meaning of Section 703(a) and the grand design of
Title VIL ;

IL

Because the poliey of paving women loss in take-home
wages than men is unavoidably an explicit sex-hased classi-
fication in primae facie violation of Section 703(a), the
- Water Department has the burden of establishing a defense.

The Water Department and the insurance amici defend
the diseriminatovy practice at issue not on the hasis of the
employer’s husiness requi-rement'é, but on the basis of the
Jong-standing insurance industry practice of measuring
mortality on a sex-segregated basis. This insurance custom
creates neither a “husiness necessity” nor a Section 703(e)
“hona fide occupational qualification” defense for an em-
ployer. : ; g

" Without even attempting to establish any employer “busi-
ness necessity,” insurance amici press, solely for gender
Jines, the insidious argument that Title VII requires only
“actuarial equality” when the relevant characteristic (here,
longevity) is impossible to determine on an individual
hasis. Their arguments fall into four categories: cost;
insmrer’s reliance on group-based eXperience; equity and
risk classification; and adverse selection.

As to the only emplover-related defense, cost, there is
no |claim that the relatively small additional cost to the
Department affects its ability effectively to carry out its

i
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function of providing watér and power-to the City of Los
Angeles. Moreover, in light of 'Pitle VII's purpose of
raising the economie status of women by eliminating dis-
crimination in j'obs and compensation, it would be perverse
to justify contimued lower wages or retirement henefits for
women on the ground that it costs more to pay thent equally
with men. Compliance with Title VII was not intended
to be cost-free. : :

Nor do any of the insurance industry arguments justify
departing from tle anticategorical precepts of Title VII.
The insurance amici stress that insurers must use groups,
and that longevity is impossible to determine by individual
testing. But insurers can pool the mortality experience of
men and women, just as they pool mortality experience for
all other groups with different average longevity rates.
For example, insurers have discontinued reliance on group-
ing by race, reliance once considered “dictated entirely
by actuarial findings.” In sum, the insurance industry can-
not mainta;:in persuasively that sound pension plans de-
pend on sex classification, any more than they depend on
race classification or classification based on a host of
health and environmental factors insurers choose not to
use in group insurance contexts,

Insurancé amici further argue that it would be inequi-
table to men to pay women equal take-home pay and retire-
ment.beneﬁ{s, because this would result in men subsidizing
women’s benefits. But group insurance would be impossible

‘unless one class subsidized anothor, Moreover, in group
plans, refined classification is neither necessary nor appro-
priate because the insurer is guaranteed a eross-section of
-risks. Amiei have thus exaggerated the importance of
equity in tlile group-plan context. In short, the business

NS s 2 T b ity s 2 e reis ; v
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purpose advaneed, eguily, is unconvineing as an excuse for
sex classifieation in a group plan that uses no other classi-
fication apart from age. The related contention that elim-

~ ination of sex’segregation requires males to subsidize

females is no move acenrate than a charge that equal pen-
sion henefifs for hlacks and whites means blacks subsidize
whites. Acceptanee of the argmment wonld stand Title VII
on its head: Women could sue if they were not accorded
higher life insvrance benefits, blacks, if they were not

. accorded higher pension benefits,

Finally, the sugoestion that if men are forced to sub-
sidize women’s risks, the “subsidizers” will leave the pool, -
occasioning the eventual collapse of insurance schemes, is
based on layers of distortion and speculation, not on fact:

1.

Petitioners and supporting amici argue that the part of
Section 703(h) of Tille VII known as “the Bennett Amend-
ment” provides a defense to their violation of Section 703 -
(a). Their argument is threefold: (1) the Bennett Amend-

ment allows use of non-sex-based factors in setting com-

pensation differentials, and paying women less take-home
pay than men is not based on sex, but on longevity; (2)
a Humphrey-Randolph colloquy indicates a Congressional
intent to allow discriminatory sex-based classifications in

‘retirement plans; (3) the Bennett. Amendment makes an

Equal Pay Act interpretive regulation cited in General
Electric Co. v. Gilbert, 429 U.S. 125 (1976), i.e., 29 C.F.R.
$800.116(d), controlling in Title VII discrimination cases.

All three arguments lack merit, The employer policy here

is not based on a “factor other than sex”; it is hased ex-
plicitly and solely on sex. The Humphrey-Randolph col-
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loquy does not indicate a Congressional intent to allow
gender lines whieh operate to the detriment of women
workers. The interpretive regulation, hy allowing sex-
based differentials in wages, Is contrary to thic text of the
Equal Pay Act and inconsistent with another Fiqual Pay
Act regulation; indeed, the Labor Department itself re-
treated from the regulation by filing a brief in the Ninth
Cirenit urging that women are entitled under the Fqual
Pay Act to take-ome pay equal to men’s. Finally, the
relevant BEOC regulations clearly prohibiting the em-
ployer practice here are entitled to deference under the
Court’s Gilbert standard. '

IV.

The decision below accords with this Court’s principal
equal protection/gender classification decisions. Sex-aver-
-aging arguments strikingly similar to those pressed here
were firmly rejected last Termi in Craig v. Boren, 429 U.8.
190(1976), and Cdlifano v. Goldfard, 430 T.S. 199 (1977).
These cases indicate that gender, like race, must not be
used as a proxy for some other characteristie, attribute,
or condition. To the extent Title VIT ealls for review more
stringent than the Constitution requires, the rulings in
Craig and Goldfarb make this an ¢ fortior: case.

V.

Congressional authority under Section 5 of the Four-
teenth Amendment and the Commerce Clause plainly sup-
ports application of Title VII’s han on sex classification to
petitioner Water Department, :
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ARGUMENT

e

Providing =1l female employees less take-home pay
than aH sinﬁiariy-sihwtéd male employees because
woinen “‘on the dverage” lve longer than men vislates
Title VII of the 1964 Civil Righis Act.

A. The Employer Policy at Issue Classifies Employees on
the Basis of “Gender as Such” in Violation of Section
703(a) of Title FII.

Solely on the basis of their sex, women employed by the
Log Angeles Department of Water and Power received less
in take-home wages than all similarly-situated men. The
Water Department argues that women live longer “on the
a\'eran'e” than men, that as a result women’s pensions. cost
more “on ’che average” than men’s pensions, and that it is
ihe{ -efore necessary to pay every woman worker less i n in-
cthdnaI wages in order to cover part of the “average ex-
tla.( cost of women's pensions. This insistent focus on
the “average” as sole justification for exclusively sex-based
clasuﬁca tion cannot be reconciled with the anticategorical
premises undellylno Title VII. That statute places stringent
1est1a1nts on sex (or race) averaging, restraints that pre-
clude the policy petitioner Water Department pursues.

The Water Department classifies all women employees in
one'group, to their economie chqadvantafre and all men in
-ano)thel, to their economic advantage. This classification,
explicitly based on “gender as sneh,” violates Section 703
(a) of Title VII, 42 U.8.C. §2000e-2(a). Compare Dothard
v. Bawlinson, 87 S.Ct. 2720 (1977), and Phillips v. Martin
Manretta Corp., 400 U.S. 542 (1971), with General Electric
Co. v. Gilbert, 429 TU.8. 125 (1976).
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In Gillert, the Court held that a disability program divid-
ing pofential recipients into two groups—‘pregnant women
and nonpregnant persons”—did not elassify on the basis of
“cender as such.” Since there was a “lack. of identity” be-
tween the excluded disability (pregnancy) and “gender as
steh,” the program did not'*. .. trigger .. . the finding of
an unlawful emplosyment practice nnder §703(a)(1),” 42
U.S.C. §2000e-2(a) (1)} Gilbert, supra, 429 U.S. at-
136. In contrast, in Dothard, the emplover’s explicit sex
classification, barring women from applving for a job open
to men, triggered the Section 703(a) unlawful employment
practice finding, a finding surmountable by the employer
only upon establishing justification pursuant to the Section
703(e) BFOQ defense. As explained in Phillips: -
Section 703(a) of the Civil Rights Act of 1964 reguires
that persons of like cualifications be given employ-
ment opportunities irrespective of their sex. The Court
of Appeals therefore erred in reading this section as
permitting one hirving policy for women and another
for men—each having preschool-age children.

Phillips, supra, 400 U.S. at 544 The Water Department
and its supporting amici seek to escape the' Section 703(a)
_requirement by arguing, in essence, that male and female

! Unlike pregnancy, long life or short is. hardly an aedditional
risk unique to women, rela’rmcr to “their differing role in ‘the
scheme of human existence.’ ”. General Elsctric Co. v. Gilbert,
supra, 429 U.S. at 129 n.17. Rather, the issue here is appropriate
treatment of a risk common to all human beings. Sce Note, 91
Harv. L. Rev. 241, 248-50 (1977).

? The notion pressed by petitioners (Brief at 19, 39) and amiei
TIAA-CREF (Bupf at 11, 13) that a “rational del.S” for sex (or
race) classification is all a Title V1I defendant need establish is
remarkable in light of the Court’s clear rulings to the contrary.
No one contended in Phillips v. Martin Marietta Corp., 400 U.S.
542 (1971), for example, that the sex classification was “irrational.”

(footnote continited on following page)
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employees do not have “like qualifications” for equal take-
home pay because “women outlive men:” Petitioners’ Bricf
at 4. ' & ;
Petitioners’ argument dissembles. As the district court
noted in Heunderson v. Oregon, 405 . Supp. 1271, 1275 n.
5 (D. Ore. 1975), appeal -docketed, No. T6-1706 (9th Cir.
March 30, 1976) : '
The great majority of men and women—84 percent—
share common death ages. That is, for every woman
who dies at 81 there is a’ corresponding man ‘who dies
at 81. The remaining 16 percent are women who live
longer ‘than the majority and men who live shorter.
As a result, each woman is penalized hecause a few
women live longer and each man benefits because g
few men die earlier. :

Aecord, Reilly v. Robertson, 360 N.E.2d 171 (Ind. 8.C.
| 1977), cert. denied, 46 U.S.L.W. 3215 (Qct. 3, 1977); Man-
hart v. City of Los Angeles, 553 F.2d 581, 585 (9th Cir.
1977), cert. granted, 46 U.S.L.W. 3214 (Oct. 3, 1977).2

Quite the opposite. The United States,I as- amicus curiae, clarified
at oral argument;
We do not contend [a decision not to employ women who
have children of preschool age] is irrational; we contend that
it’s illegal.

Many things that are illegal [under Title VII] may not be

irrational. : : :
Transcript of Oral Argument, December 9, 1970, Accord, Dothard
V. Bawlinson, 97 5.Ct. 2720 (1977). Only slightly less remarkable
is the failure of petitioners and their amici to notice that even
under the constitutional standard, considerably more than ration- ;
ality must be established to justil'y resort to gender as a classify-
ing factor: See Craiy v. Boren, 429 U.S, 190, 197 (1976) ; Califano
v. Goldfard, 430 U.S. 199, 209 n.8 (1977).

3In -Peters, . Wayne State University and TIAA-CREF, Civ.
Act. No. 6-70165 (E.D. Mich.), currently on trial, plaintiffs pre-
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- The “great majority of men and women,” the 84 pereent

who share commeon ~death ages, indisputably have “like
qualifications™; as to compensation entiflement, they are
sinilarly situated. Yet the great majority of women who
do not outlive similarly-situated men are paid less because
a relatively small number of women will live longer and a
relatively small number of men will die earlier. To give
84 percent of all the Department’s female employees,

women identically situated to 84 percent of the male em-.

plovecs, lower daily and lifetime wages is the essence of
the diserimination prohibited by Section 703(a). One fac-
tor, and one factor alone, differentiates the two Broups:
their sex. The women will work the same jobs, for the
same number of years, and die at the same time after
retirement as their male. counterparts. Their economic
needs will be no less than those of their male co-workers.
Yet their take-home wages will be less, solely hecause they
are women. | ’

Thus, the majority of women are penalized because a .

class stereotype or dverage, one to which most women do
not conform, is nevertheless applied to all women. “[It is
impermissible under Title VII to refuse to hire an indi-

vidual woman or man on the basis of stereotyped char--

acterizations of the sexes.” Dithard v. Rawlinson, supra,

97 S.Ct. at 2729 Tt is similarly impermissible under

sented an pspert, Dr. Gerald Martin, who had previously testified
as an expert in Reilly v. Robertson, supre. He testified that he had
examived the mortality tables used by TIAA-CREF, and had cal-
culated the percentage of men and women sharing common death
ages under these tables. Under the first set, he found an overlap
of 79.5% ; under the second, he found an overlap of 80.1%. Trial
Transcript at 213 (Sept..29, 1977). '

* Stereotypes may accurately portray the average characteristics
of women or men. For example, it is true that women on the aver-
age cannot lift as much weight as men on the average; yet courts

.
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Title VII to pay an individual woman lower take-home
wages than a similarly-sitnated man on the hasis of a
stereotype or average that inaccurately describes some 84
pereent of the affected population.

The Water Departnient’s insistence on comparing the
class of women employvees to the class of men employees
misses the central thrust of Title VII: the right of indi-
vidyals to equal treatment without regard to their class
membership in a particdlar sex, race, religious, or ethnie
group.® The BEOC has consistently taken this position in
its,éc;'uidel‘inles regarding the BFOQ defense:

have invalidated employer practices based on such statistically-valid
averages because they penalize the individual woman or man who
does not conform to the group average. Sce Rosenfeld v. Southern
Pacific Co., 444 F.2d 1219 (9th Cir. 1871) ; Weeks v. Southern
Bell Telephone « Telegraph Co., 408 F.2d 228 (5th Cir. 1969) ;
Bowe v. Colgate-Palmolive Co., 416 F.2d 711 (7th Cir. 1969). In-
deed, by definition, most people will not conform to an average.
Sex (and race) stereotypes have been assailed under Title VII,
not because they represent invalid statistical averages, but because

they injure individuals W?.m do not conform to them yet are treated

as though they do.

® The Water Department and supporting ‘amiei contend that, in
the insurance context, they may measure whether equality of
treatment exists on the basis of what each sex-based group ‘as a
- whole receives, rather than on the basis of what identieally-situated
individual men and wonien receive, citing Gilbert for this proposi-
tion. This argument entirely misconstrues Gilbert, as the Court’s

subsequent decision in Nashville Gas Co. v. Satly, 46 U.S.I.W. 4026

(Dec. 6, 1977), makes clear. In hoth cases, the Court was examin.

ing the possible diseriminatory effect of a meutral policy, and of-

course had to resort to statistics on group impact in order to de-
termine whether the policy in fact operated to diseriminate on the
basis of sex. Here, however, the policy is explicitly based on sex.
Henece, group impact analysis is obviously inappropriate. . The
gender-based elassification triggers a finding of a Séction 703(a)
violation, casting a burden of justification ‘on the employer.
Dothard v. Rawlinson, supra; Phillips v. Martin Marictta Corp.,

supra. Moreover, petitioners and amici should have paid closer

attention to the text of the Gilber{ opinion where coverage of the
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The principle of non-discrimination requires that in-
dividuals be considered on the basis of individual capac-
ities and not on the basis of any characteristics gen-
erally attributed to the group.

20 C.F.R. §1604.2(a)(1)(ii).* As a consistent position of
the BREQC, this guideline ig entitled to weight; indeed, just
last Term, the Court so held with respect to the full text
of Section 1604.2(a)." Dothard v. Rawlinson, supra, 97
S. Ct. at 2729 n.19. . | - - '

Nor is the iconcept of egual treatment for _individuals
without regard to group characteristies a new one in the
retirement context. A number of federal courts have held
Title VII prohibits sex-based distinction in retirement pro-
grams. In Henderson v. Oregon, 405 F, Supp. 1271 (D.
Ore. 1975), appeal docketed, No. 76-1706 (9th Cir. March 30,
1976), Judge Praegerson invalidated a variant of the Water

Department’s retirement system—the payment of lower

monthly- retirement benefits to women, That ruling was
made in the face of precisely the same “average longevity”
argument advanced here.! See also Reilly v. Robertson,

same breadth for analogous risks is indicated as the Title VII re-
quirement. Compare TIAA-CREF Brief at 21, with Note, 91 Harv.
L. Rev. 241, 248-50 (19717). .

° Formerly numbered 29 C.F.R. §1604.1(a) (1) (ii), 30 Fed. Reg.

14927 (Dec. 2, 1965).

" Of course, the BFOQ defense is not available here.. See LB,
mfra. - :

- ® Two conflicting post-Gilbert district eourt decisions have issued
-on the legality of an “unequal benefits” retirement scheme similar
to the one in Henderson: the program provided by TTAA-CREF
(amici here) to numerous colleges and universities, Pcters v,
Wayne State University and TTAA-CREF, Civ. Act. No. 6-70165
(E.D. Mich. Sept. 21,-1977) ; EEOC +. Colby College and TIAA-
CREF, 15 FEP Cases 1363 (D. Me. Nov. 17, 1977). In both eases,
TIAA-CREF moved for summary judgment based upon this Court’s
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supra (lower monthly benefits for female retivees violates
equal protection guarantees of the Indiana and Federal
Constitutions). ’
Similarly, retirement programs that pay lower monthly
henefits to male early-retirees have beecn found unlawful
under Title VII® Chastang v. Flynn & Emvich Co., 541

Gilbert dscision. Judge DeMascio denied the motion in Peters.
Two months later, in Colby College, Judge Gignoux granted the
motion. The Clolby College decision, which relies exclusively on
Gilbert, f2ils to note a eritical distinetion this Court has under-
scored: the Gilbert classification was “not gender-based”. at all;
the retirement classification at issue in Colby divided workers on
the basis of “gender as such.”

The Peters decision is attached hereto as an Appendix. The
TIAA-CREF amici brief includes an addendum setting out the
Colby decision, but fails to. mention Pefers. ;

® This practice also drew support from the use of sex-segregated
mortality tables, although that fact is not discussed in the deci-
sions... Retirement at age 65 is considered the “norm” and early-
retiring employees are given the “actuarial equivalent” of pormal
retirernent, based on sex-segregated mortality tables. For example,
if an’ identically-situateéd inale and female were to rétire at age
65 with a yearly retirement benefit of $5,000, the respéctive
present actuarial values of their benefits, based on sex-segregated
mortality tables predicting 18 more years of life for the average
man, and 22 for the average woman, would be $30,000 for the man
($5,000 > 18 = $90,000), and $110,000 for the twoman ($5,000
X 22 = §110,000).. The actuarial equivalent for early retirement
for each at age 62, still based on sex-segregated mortality tables,
would then be $4,285 for the man ($90,000 + 21 [18 + 3] =
$4.285), and $4,400 for the woman ($110,000 + 25 [22 . 3] =
$4,400). :

If a merged mortality table were used for hoth sexes, as is cur-
rently done for such groups as blacks and whites, or smokers
and nonsmolkers, the present actuarial value of the man’s and
woman’s retirement at age 65 would be equal (de., $5,000 X 20.
vears == $100,000), and similarly, the actuarial equivalent for
early retirement at age 62 would vield equal payments ($100,000
+ 23 = $4,348). (The above description. is for demonsiration
purposes only and omiis the role of interest in calculating present
value.) : Lt

Many pension plans in current use in fact do not us?; sex-
segregated mortality tables to establish. sex-differentiated benefit
levels.,  Sece Brief for the Socicty of Actuaries at 12.13, 15-16.
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F.2d 1040 (4th Cir. 1976) ; Rosen v. Public Service Electric
& Gas Co., 477 .24 90 (3d Cir. 1973) ; Pitzpairick v. Bitzer,
390 ‘F. Supp. 278 (D. Conn. 1974), appealed on other
grounds, 427 T8, 445 (1976). Further, programs requiring
women to retire earlier than. men, or blacks earlier than
whites, have not survived Title VII challenge. Peters v.
Missouri Pacific R.R., 483 T.2d 490 (5th Cir.), cert. denied,
414 T.8. 1002 (1973) (race) ; Bartmess v. Drewrys U.8.4.,
Inc., 444 F.2d 1186 (7th Cir.), cert. ‘denied, 404 U.S. 939

(1971) (sex); Fillinger v. East Ohio Gas Co., 4 FEP Cases :

73 (XN.D. |Ohio 1971) (sex); cf. Rosen v. Public Service

Electric £ Gas Co., 477 F.94 90, 93, 96 n.11 (3d Cir. 1973)

o

(sex).w

The Title VII holdings in these cases are based upon the
statute's unambiguous prohibitions, Title VII forbids
employers

. .. to diseriminate against any ndiwvidual with respect

to his compensation, terms, conditions, or privileges of

employment, because of such individual’s . . . sex .
[Emphasis added] ' :
Section 703(a) (1), 42 T.8.C. §2000e-2(2) (1) As the Ninth
Circuit held in this case, 553 F.2d at 593:

A greater amount is deducted from the wages of every
woman employee than from the wages of every man

©0f. Califano v. Webster, 97 S.Ct. 1192 (1977) (indicating
recognition by Congress and this Court of the devastating impact
on women of early retirement policies applied more frequently to
females than to males).

1 See also Section 703 (a) (2), which further forbids an employer
“to limit, segregate, or classify his employees . . . in any way
which would deprive or tend to \deprive any individual of employ-
ment opportunities or otherwise adversely affect his status as an
employee, because of such individual’s . . . sex . . ..” 42 US.C

§2000e-2(a) (2).
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employee whose rate of pay is the same. How can it
possibly be said that this diserimination is not based
on sex? It is based upon a presumed charvacteristic of
women as a whole, longevity, and it disregards every
other factor that is known to affect longevity. The
higher contribution is required specifically and only
from women as distinguished from men. To say that
this difference is not based on sex is to play with words.

Similarly focusing on Title VII's anticategorical premises,
the Seventh Circuit ruled:

A plain reading of the statute indicates that retire-
ment plans which treat men and women differenfly with
respect to their ages of retirement are prohibited . . ..
Moreover, the classification of emplovees on the basis
of sex is, of itself, contrary to the intent of Title VIL

Bartmess, supra, 444 ¥.2d at 1189. See also Fillinger,
supra, 4 FEP Cases at 74. ' :

Finally, the policy at issue here and the similar policy
of paying women lower retirement benefits run counter to
the remedial purposes of Title VII. As the House Com-
mittee on Kdueation and Labor wrote in explaining the.
necessity for the 1972 amendments, which extended Title
VII to state and local governments:

’the situation ‘of the working woman is no less serious
fithan that of minorities]. . . .

Recent statisties released from the U.S, Department
of Labor indicate that there exists a profound economie
cdiserimination against women workers. Ten vears ago,
women made 60.8% of the average salaries made by
en in the-same year; in 1968, women’s earnings still -
oply represented 58.2% of the salaries made by nen
in that year. - Similarly, in that same year, 60% of
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women, but only 20% of men earned less than 45,000.
At the other end of the seale, only 3% of women, but
28% of men had earnings of $10,000 or more. .

H.E. Rep. No. 92.238 02 Cong., 1st Sess. 45 (1971).
See also 8. Rep. No. 92-415, 92d Cong., 1st Sess. 7-8 (1971)2
Retired women are: similarly disadvantaged compared to
retired mien, in large part because of prior wage and job
discrimiination.® Indeed, the status of being an elderly
woman correlates strongly with poverty. Wormen and
Poverty (Staff Report, United States Commission on Civil
Rights, June 1964) at 9. As the Civil Rights Commission
explained: ; ' :

“Older” women (age 65 and over) reeeive the lowest
median annual income of any age or sex group; this
income of $1,899 is approximately half the amount re-
ceived by men in the same age group ($3,476).:

2The gap between the median incomes of full-time, year
round men and women workers had further widened by 1973, when
women’s income fell to 57% of men’s ncome, U.8. Dep’t of Labor,
1975 Handhook on Women Workers 129-30. .

- 13 One governmental study, Women and ‘Poverty (Staff Report,
United States Commission on Civil Rights, June 1974) cited statis.
ties ‘showing a median benefit under private pension plans of
$970 per year for women, compared to $2,080 per year for men.
Id. at 43, citing R. Nader and K. Blackwell, You and Your Pen-
sion 14 (1973). Similarly, evidence in the Peters case, note 8

- suprq, indicates that men on the average receive far higher TIAA-
bra. g

CREF retirement benefits than women on the average. For ex-
ample, in 1976, men and women received the following respective
average yearly payments from TIAA: 1) $1,558 and $1,044, for
the single life option; 2) $2,731 and $676, for the 2/3 benefit to
survivor option, with second annuitant living; 3) $1,852 and $845,
for the full benefit to survivor option, with second, annuitant
living; and 4) $2,619 and $1.318, for the 1/2 benefit to second
aunuitant option, with second annuitant lving. TIAA-CRERF’s
Supplemenital Answers to Plaintifts’ Interrogatories 5-7.

** For the plight of older women, see generally Hearings on
Pension Problems of Older Women, Before the Subcormn, on Re-
tirement Income and Employment of the House Selcct Comm.
on Aging, 94th Cong., 1st Sess. (1975). : :
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To allow an at ldmonal P\phmﬂv sex-based, lowering of
‘either women’s take-home wages or. retirement benefits
would heap on a further disadvantage, in conflict with the
plain meaning of Section 703(a) and the grand design of
Title VII. Ag the House Committee said:

In recent years, the courts have done much to create
a body of law clearly disapproving of sex diserimina-
tion in employment. Despite the efforts of the courts
and the Conumission, diserimination against women con-
tinues to be widespread, and is regarded by many as
either morally or physiclogically justifiable.

This Committee believes that women’s rights are not
judicial divertissements. Discrimination against wom-
en is no less serious than other forms of prohibited
employment practices and is to be accorded the same
degree of social concern given to any type of unlawful
dlsorlmmaf_;mn. [Emphasm added]

H.R, Rep. No. 92-238, 92d Cong., 1st Sess. 45 (1971).
Clearly, the Water Department and the insurance industry
do think lower take-home wages and retirement benefits for
WOIDFH workers are “morally [and] physiologically justi-
fiable.”** But Congress has decreed that such practices
must cease.

’*”A similar belief was once in vovue with respect to race. See
M. James, The Metropolitan Life: A Study in Business Growth
338-39 (1941) (higher life insurance rates for blacks are “dic-
tated entirely by actuarlal findings” and are thelefore not race
discrin matlon) As to pqvcholocrlcal justification,” recent com-
mentary -(Note, 91 Harv. L. Rev. 241, 249 n.43 (1977)) observes:

T1ﬂe VII was intended to end employment diserimination
and counteract social forces that shapcd the dncrvent life
patterns of -protected and nonpmtected classes. It is con-
ceivable that. the -statistical éxperience on which gender-
specific life expectancy tables are based was shaped by the
rorkk patterns of a society in which women had relatively
little access to key JObS The viability of the prediction that
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In sum, the Water Department’s policy of paying womnen,

the vast majority of whom are identically-situated to their

male co-wqrkers, less in take-home wages, is unavoidably

an explicit sex-based classification in prima focie violation

of Section 703(a). Once plaintiffs have established a prima
facie case, the burden shifts to the employer to rebut that
case. We therefore turn to the question whether the Water
Deépartment has established a defense to its pnma facie
~violation of the statuh.

B. The Traditional Insurence Custom of Computing
Mortality Rates on a Sex-Segregated Basis Does Not
Constitute a Defense to an Employer Policy of
Overily Discriminating Against Female Employees
by According Them Either Lower Take-Home Pay
or Lower Retirement Benefits Than ld’enucaliy-

- Situated Male Employees.

Both the Water Department and its supporting amiei
defend the discriminatory elbjplo.vment practice at issue not
on the basis of the employér’s business requirements, but
on the basis of long-standing practice in the insurance in-
dustry—measuring mortality on a sex-segregated (though
not on a race-segregated)®® basis.” This insurance custom

women will live longer than mien in a world without emploj"- .

ment diserimination could itself be open to question. .See
Lewis & Lewis, The Poteniial Impact of Sexual Equality on
Health, 297 New England J. Med. 863 (1977).

Compare the grudging acknowledgement -of this pomt in Brief
for the Society of Actuaries at B- 4

Byt sce M. James, The Metropolitan Life: A Study in Busi-

ness Growth 338 (1947) (higher life insurance rates for blacks,

once the custom, were justified as “dictated ent1re13 by actuarial
findings”). .

17 The Department itself does not purchase its retiremert pro-
gram .through an outside insurance company, but has instead set

(e e e
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creales neither a business necessity nor a BFOQ delense
for an eraployer. :

The BFOQ defense specified in Section 703(e), 42 U.s.C.
*§2000e-2(e), by its very terms is not available as justifica-
tion for a diseriminatory cownpensation practice. Section
703 (e) providesa narrow exception to Title VII liahility for
certain diseriminatery hiring and employing practices.
Sce Dothard. v. Rawlinson, supra. It does not reach the
range of other practices encompassed by Section T03(a)-
sox-based discharge, compensation' differentials, and dis-
tinctions in terms, conditions or privileges of employment.™

The husiness necessity defense, while generally available
in cases challenging a neutral policy with a diseriminatory
jmpact, was not developed as a justification for explicit race
or gender lines. See this Court’s discussions of “business
necessits” as a defense to the neutral height and weight
rule, and BFOQ as a defense to the facial bar to women’s
employment in Dothard v. Rawlinson, supra, 97 . Ct. at
9728 n.14, 2729, Although these defenses are different, a
common thread unites them. To prevail once a prima facic

up its own pension plan, operated by a Board of Administration,
pursuant to the City Charter’s mandate. Charter of the City of
Los Angeles §220.1. The Department nevertheless bases its argu-
ments upon the insurance industry’s traditional use of sex-segre-
gated mortality tables.

18 The Department dces not formally assert either a ‘business
necessity or a ‘Section. 703(e) BFOQ. defense, but since the con-
cerns of petitioners and their supporting amici should be tested
‘by the developed law on these defenses, we address both issues
here. e j : :

1 Qection 703(a) also prohibits any limitation, segregation, or
classification which deprives any” individual of employment oppor-
tunities or adversely affects his or her status as an employee be-
cause of such individual's sex. :
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vielation of Title VII has been shown, the emplover must
establish that the uahen"ed poliey is job-related and
essential to the safc and efficient operation of the employer’s
business. As this Court reiterated in Dothard, supra, 97
Ct. at 2728 n. 14:

[Flor both private and pu‘nlic‘ employers, “Tha touch-
stone is business necessity,” Griggs, 401 U.S. at 431; a
- discriminatory practice must he shown to be neces <m u
~ to safe and cfficient job pe:?o:m(mce to survive a Title
VII challenge. [Emphasis added]

'I‘he Dothard opinion quoted appr ovmol\' from a Fﬁ' th Cir-
cuit BFOQ formulation:

[Dliserimination based on sex is valid only when the
essence of the business operation wounld be undermined
by not hiring memnbers of one sex etclusn ely. [Em-
phasis in onomal]

Diaz v. Pan American World dirways, 442 F.2d4 385, 388
(5th Cir.), cert. denied, 404 U.S. 950 (1971). The Fourth
Circuit further eclaborated as to the business necessity
test:
[Tlhe business purpose must be sufficiently compelling
to override any racial impact; the challenged plactlce
must effectively carry out the business purpose it is
alleged to serve; and there must be available no accept-
able alternative policies or practices which would bet-
ter accomplish the husiness purpose advanced, or ac-
complish it equally well Whh lesser d1ffprentlal racial

impact.

Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th Cir.),
cert. dismissed, 404 U.S. 1006 (1971).
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The justifications for the gender lne at iszgue advanced
by the Water Department and supporting amicl fail com-
pletely to meet ibese standards. Reluetant to alter accus-
tomed wayvs, amici press an insidious argument. “Actuarial
equality,” * they urge, is all that Title VI1I reguires when
the relovant characteristic (here, longevity) is impossible
to detertine on an individual basis. -If this is & “neutral?
argument, i.e., not reserved for sex classifications, then of
course it would apply as well to a plan providing minority
aroup menibers “with less daily sick pay hecause of a statis-
tically higher rate of {llness among members of that minoz-
ity.” Note, 91 Harv. L. Rev. 241, 250 (1977). But at this
point, amici actuaries retreat. “[(ertain classifications,”

they assert, although |
perfectly feasible from an actuarial standpoint may be
harred for other reasons of social policy. For example,
black persons exhibits shorter longevity than white per-
sons, but they are not charged a lower amount when

they purchase annuities or a higher amount when theyw
purchase life insurance.

Brief for 'the Society of Actuaries at 11.* In short, the
purportedly neutral prineciple is pressed solely for gender

20 The concept “actunarial equality” begs the question. VWhether
or mot iwo unequal pensions are cousidered actvarially equal
(or two equal pensiong are considered actuarielly unequal, sce
Petitioners’ Brief at 5), depends on whether or not sex-segregated
(or race-segregated, or simoker-segregated) mortality tables art
used. If segregated tables are used; unequal periodie bensilts will
be actuarially equal; if merged tables are’ used (as for blacks and
whites, or smokers and nonsmolers), unequal periodic benefits
will be actuarially unequal. See note 9 supra.

21 A Report by a Task Force on Risk (lassification of the
American Academy of Actuaries states: “Race is mot now deter-
mined as a composition-factor of the group because of its social.
unacceptability . . . .” Report on Academy Task Force on Risk
Classification 15 (August, 1977).
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lines.® But the “social poliey” in point, embodied in Title
VII requires that “analogons risks be spread among the
entire work foree,” without regard to the race, national
origin or sex of employees. Note, supra, 91 Harv. L. Rev.
at 248-30 (pointing ont that Gilbert provides no shield for
the sex segregation petitioners and amiei champion).

The employer and insurance industry pleas to substitute
“actuarial equality” for Title VIL’s anticategorical premises
~fall into four general ealegovies: cost; insurers’ reliance
on group-based experience; equity and risk cla_ssiﬁcation;
and adverse selection.

1. The Employer Defense: Cost.
Petitioners and amiel assert emplover costs will rise if
women are accorded hoth equal take-home pay and equal
retirement benefits. Compliance with Title VII, however,

was not intended to be cost-free.
|

Notably, the Water Department has been providing equal
take-home pay since January 1, 1975, pursuant to a new
state law. Cal. Gov. Code §7500 (West, 1977). The Depart-
ment does not argue that the small additional cost compli-
ance with|the law entails_ affects its ability to provide water
and power, safely and efficiently, to the City of Los Angeles.
Current experience -thus demonstrates that the Depart-
ment’s poiie{v of lower take-home pay for women was in no
way “necassary to safe and efficient” operations. Dothard,

22 Nor is [this the only point on which the actuaries’ “neutrality”
s open to |question. While their brief (at 30) counsels against
disturbing Jong-standing custor, it iz clear cven from their slanted
presentation thdt retirement plans giving equal -henefits to men
~and women are widely used, evidently .without untoward effect.
See Brief for the Socicty of Actuarics at 12-13, 15-16.
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supra. Nor did that policy touch the “essence of the [De-
partment’s] business. Diaz, supra.

It is true, of course, that effective mplementation of
equal employment guarantees will frequently result in added
costs to the employexr. See, e.g., Corning Glass Works v.
Brennan, 417-U.8. 188 (1974) (requiring emplover to raise
day shift women’s wages to the level paid to men hired to
work the night shift); Albemarle Paper Co. v. Moody, 422
U.S. 405, 421 (1975) (vequiring full back pay to achieve
“the central statutory purposes of eradicating diserimina-
tion throughout the economy and making persons whole for
injuries'suffered through past diserimination); Robinson
v.. Lordlard Corp., supra, 444 F.24 at 799 n.8, 800 (holding
“dollar cost alone,” or “avoidance of the expense of chang-
ing employment practices is not a husiness purpose that
will validate . . . an otherwise unlawful employment prac-
tice™).

The Department’s current provision of equal take-home
pay to women effectively answers the insurance industry
amici prophecies of unbearable expense unless the Court
sanctions a departure from Title VII's central command.
The asserted bhillions (Brief of American Council of
Life TInsurance at 8, 43, 47) are not based on evi-
dence in any case. Significantly, no insurance industry
brief points to a prohibitive cost for the Water Department
itself. Moreover, the evidence in another pension-plan case
currently on trial, Peters v. Wayne State University and
TI144-CREF, Civ. Act. No. 6-70165 (B.D. Mich.),” indicates
that the actual costs of dropping the gender line are minus-

23 The Distriet Conrt denied defendants TIAA-CREF’s motion
for summary judgmeni on September 21, 1977. See note 8 supra.
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enle for a particulav employer—Iess than 14 of 1% of the
employer’s gross payroll budget.®

Finally, it is the purpose of Title VII to raise the cconomic
status of wouen and winorities by eliminating pervasive .
employment diserimination in hoth jobs and compensation.
In light of this purpose, it would be perverse to justify con-
tinued lower wages or retirement benefils for women on
the ground that it costs more to. pay them equally with
men. Thus, the sole business purpose advanced on behalf
of employers—avoidance of added costs—surely does not
establish a business necessity defense in this case.

2. Insarance Industry Objections.

The remaining’ arguments advanced—insurers’ reliance
on group-based experience, equity and risk classification,
and adverse selection—are not emplover business purposes.
Rather, they concern the operations of insurers with
whom employers contract to provide fringe henefits to
their employees. Cost apart,® they do not impact on the

*In discovery, defendants TIAA-CRET stated:

The, University was advised on September 10, 1975 that it
would: cost an estimated $188,000 additionally per year in
order to pay women the same monthly benefits as now received
by the men based upon the contributions by and on behalf
of the women in the refirernent program at Wayne State for
the year 1974-75.

TIAA-CREF’s Answer to Plaintiffs’ Interrogatory 33. Defendant
Warne State University stated that its gross payroll budget for
1974-1075 was $04,306,283.08. Wayne State Uuiversity's Answer
to Plaintiffs’ Interrogatory 2. $84,306,000 — 188,000 = 0022,

or .2%.

s Added cost to the employer is only short-term—the cost re-
quired to raise benefits of women to the level of wvested benefits
men employees will be entitled to receive. In the long run, com-
pliance with Title VII will be achieved by pooling: the mortality
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employver’s husiness, Therefors they do not qualify ns em-
ployer defenses. In addition, thereis no record in this case,
whicl was decided by summary judement, as to whethoer
any of the insurance industry concerns are even factually
hased, N evertheless, sinee they play such a prominent reola
in the insurance industry briefs, they will be addressed
here, -

a. Insurers’ Relignce on Group-Bused Expericnce

The insurance industry’s prime argument is that insurers
must use groups, and in particular, sex-hased groups. The
central purpose of Title VII, all concede, is- equal treat-
ment for individnals. But amici stress that longevity is
impossible to determine by individual testing and that in-
Surers must use the statistical experience of large groups to
determine rates and benefit structures. This is true, but
irrelevant to the issue hefore the Court.

Respondents, of course, do not seek individual predictions
of longevity. Rather, they claim that individual men and
women working the same job, for the same number of years,
and retiring at the same date, are entitled to receive equal
take-home wages and pension benefits, Respondents con-
tend that insurers can accommodois by pooling the mortal-
ity experience of men and women, just as mortality ex-
perience is pooled for all other groups with different quer-
age longevity rates. Such groups include, for example,

experience of men and women just as the mortality experience
of blacks and whites, smokers and nonsmokers, those with high
blood pressure and fhose with normal pressure, obese and thin,
are currently pooled. This pooling would raise the benefit level
for women and lower it somewhat for men, asis currently the case
for all other groups with different mortality rates.
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black® and whiies, smokers and non'sn-‘xol-_:ors,” persons
with high bloed pressure and those with mormal blood
pressiue, the obese and the thip, persons with a family
history of short longevity and those with long-lived fami-
lies. Pooling would enuble insurance companies to charge

the same premimms and pay the sane benefits to men and.
women, just as they do now for blacks and whites, or

smokers and noansmokers.

Significantly, sueh accommodation is not new to the in-
dustry. Insurers have discontinued reliance on grouping
by race, once considered “dictated entirely by actuarial
findings.” M. James, The Metropolitan Life: A Study in

* In 1973, whites in the United States had an estimated average
length of life of 72.2 years, mon-whites, 65.9 years. U.S. Dep't
of Health, Education, and- Welfare, Vital Statisties of the United

States, 1978, Volume II-Section 5, Life Tables, Table 5-5,

*T A recent study, conducted at the Umiversity of California
at Berkeley, of the reasons for the gap between the average mor-
tality experience of men and women found that men’s higher smok-
ing rate accounted for about half the gap. Rethorford, The Chang-
ing Sex Differential in Mortality 104 (1973):

A detailed analysis of the impact of tobacco smoking trends
on the SMD [sex mortality differential] is possible only for
the United States based on American Cancer Society data
specide for sex, age, smoking status, and ICD [International
Classification of Diseases| cause of death. Analysis shows that
smoking accounted for 47 percent of the female-male differ-
ence in sges; (life expectancy between 37 and 87, the age
rangé of the ACS data) in 1962, and about 75 percent of the
increase in the female-male difference in goes; between 1910
and 1962,

Another recent study of the effect of cigarette smoking on lon-
gevity concluded that uet only do mnonsmokers generally live
longer than smokers (by a difference of more than ten years),
but that women who smoke cigarettes on the average live six years
less than men who smoke cigarettes. Northeastern Pennsylvania
Study on Smoking and Health, Journal of Breathing (Illinois
Lung Association), June 1975, _



Business Qrowlh 333-39 (1947).28 In time, the same acknowl.
edgement may be ex pcctul with respeet to sex classifica-
tion.

Plainly, the insurance indusiry’s insistence on the need
to sogregate by sex™ fails the Robinson test, quoted supra
atp. 27. There is an available “acceptable alternative polisy
.. which would accomplish [the business purpose ad-
vanced] cqually well with a lesser differential . . . impact

% Inexplicably, amici TIAA-CRERF appear to claim they are
“not aware” of this history. Brief at 6.

- Discovery and evidence in Peters v. Wayne State Universily
and T'7.A44- UP]‘F Civ.,Act. No. 6-70165, now on trial in the East-
ern Dlafl](,t of Michifan, suggest ﬂmt pocling of men’s aud
women’s experience to get vates and benefits is far essier than is
suggested by the 111&&1@1166: industry amici briefs. For example,
plaintiffs in Pefers presented evidence showing that W ayne State’s
group life insurance plan, procured through A assachusetts Mutual
Life Insurance Company, charged Wayne State a flat rate of
61 cents per thousand .dollars of coverage per month per employee,
and paid benefits without distinetion based on sex. Trial Trarn-
seript at 683-84 (Oct, 7, 1977). This flat rate covered both
the basic $5,000 of coverage given all employees on a noneoro-
tr1bmor} basis,“and the supplemental insurance of oume or two
times an employee’s annual salary, provided on a eontributory
'hasis.. The employees’ contribution for the supplemental insurances -
varied depending on .age, but not on sex. Jd. at 678-682. Thus,
in life insurance, wonen and the employer are charged equal rates
and ‘omen- receive equal benefits; of course, in this insiance.
pooling works in men’s favor, since life insurance rates would be
lower for wormen, or. bent'ﬁi:. would be higher, if sex-segregated
mortality tables were used.

In addition, TTAA-CREF acknowledged that it is technically
possible to cstablisll a -retirement program which does not differ-
entiate in ecither contributions or periodie benefits on the basis
of sex. TIAA-CREF Aunswer to Plaintiffs’ Interrogatory 42
Finally, Mr. Arthur'Anderson, an actuarial witness called b
plaintifis, testified thut .it would be possible for TIAA-CREF to
continue to provide a defined confribution plan without differ-
entiating in benefits on "the basis of sex, and that doing so would
not affect their solveucv- .. . it would mean they’d have to set
different premium rates, but they could be uniform for both
sexes.” Trial Transcnpt at 70 (Sept. 28, 1977).
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fon. womenl.” Robinson, supra, 444 -T2d at 798. That
poliey: pooling the experience of men and women, as is done
for other groups with different average 101]38\’1_(‘.}. Nor 1s

‘the alternative untried. Many plans now in existeuce pro-

vide contribntion rates and bencfits based on such pooling.
See, e.jy., the sex-neutral rate and benefit schedule of the
Metropolitan Mutual Life Insurance Company discussed in
note 29 supre, and the actuaries’ acimowledgement that
options under defined-benefit plans which are commonly
sex-differentiated c¢an be and have heen made sex-neuntral.
Actuaries Brief at 15-16. Under these plens, the same
contribution is made for a man and a woman, and sex does -
not determine the benefits due an employee.®* Aloreover,

it should be stressed that respondents do not in fact chal-

lenge the insurance industry’s need to nse groups, hut seek

rather to extend group concepts. Abandoning the particular -
classification at issue does not require switching to “individ-

ualized” predictions of longévity; it simply expands the

group insurers use. |

In sum, the insurance indusiry cannot maintain persua-
sively that sound pension plans depend on sex classifica-
tion, any more than they depend on race classification or
classification hased on a host of health and environmental
factors insurers choose not to use in group insurance con-
texts. . |

|

%0 “Unisex,” far from offending any constitutional principle as
amici: TTAA-CREF would have Tlf (Brief at 24-25), is precisely
what the judgments in Weinberger v. Wicsenfeld, 420 U.S. 636
(1975), and Califano v. Goldfarb, 430 U.S. 199 (19 7), yielded.
Monthly bexefits to widower Leon Goldfarb were not a penny
larger than those a widow received. In fact, what TWiesenfeld and
Goldfa?b proh1b1ted amici urge here: use of gender as a proxy
for another trait or characteristic. o
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b, Equity ard Risk Classification:

Equity is a contral insnrance eoncept, and sex classifien.
tion s necessary to aehicve if, insurers assert. Lty is
defined as determining the proper risk classification for
persens, and either charging them premiums or paving
herd benefits on the hasis of their classifieation. Further,
petitioners and supporting -amiei ¢laim it would he Inequi.
table specifically to men to pay wowen equal take-home pay
and equal retirement benefits. Since “women outlive men,”
petitioners and their amici mainiain equality wonld in fact
resnlt in men subsidizing Women’s benefits, The flaw in this
argument is-apparent: group insurance would be Impos-
sible unless one class subsidized another,

In contrast to individual insurance, where equity con-
siderations are of prime importance, group insurance plans
do not essay particularized risk classification for partici-
pants. Rather, they pool risks broadly. With respect to
individual policies, insurers must assess closely a poliey
applicant’s chance of living|or dying in order to avoid indi-
viduals self-selecting a particular product with adverse con-
sequences to the insurer. For example, if persons with ex-
tremely good health (long-lived persons, on the average)
were the only ones to buy|individual annuities with pre-
miums and henefits hased on average health characteristics
of the population as a whole (average-lived persons), the
insurer would suffer loss inthe long term. To protect
against this eventuality, the insurer carefully evaluates
each individual’s health and occupation, taking into account
a large number of risk-indicating factors, so as to make as
accurate a risk classification as is feasible.

¥ LN A T . R L P el M N U e S L
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But in group plans, such individualized lreatment is
neither necessary nor ‘appropriate. Participants do not
have the right to sclect the produet. Therefore, a range of
risks is guaranfeed to the insurer. As actuary Arthur
Anderson testified in the Peters case, note 8 Supiea:

In a group situation . . . you look at the group as a

whole and the produet ig dharacterized by the fact that

vou get to cover all of the group. You do not have the

right of refusing anvone of the group, typically, and

you generally wet them all 'so that they can’t pick and

choose you and the pisks can’t select you and the prod-

uct is uniform and generally has a standard preminm

rate of some sort. And the idea of doing that is that

you avoid the expense of individually examining each

person to determine his own prospeets for life or death

in return for getiing a decent cross-section of every-

one, and in that cross-section, if you ean make sure.
You get them all, yon ean be sure of getting some good
risks and some had risks and some $0-s0 risks all to-

gether and getting a nice distribution and avoid any

selection by people who are buying the insurance.

The idea, if T may go further, the idea, too, in a
group insurance is for all these people in the group,
within the group to pool the risk as a group, whereas
in individual insurance . . . the idea is to pool the risk
within your own little class. :

Trial Transcript at 58-59 (Sept. 28, 1977). Thus, most
group plans do not use a range of classifying factors—
such as smoking versus nonemoking, fat versus thin, high
blood pressure versus normal blood pressure—to place each
person in his or her “own little class.” Instead, group plans
routinely use only age,” and, less pervasively, sex.®

 Age as a classification, of course, is not under attack in this
lavseit, although the amiei briefs supporting petitioners - some-
times treat age and sex classifications as though they were inex-
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Thus, the'impnrt.anee of equity in the group plan context
has heen ‘exaggerated by amici supporting petitioners.
Employees generally have the right to join only the par-
tienlar plan the employer offers; and frequently are re-
quired to join the plan as a condition of enmployment. Kven
where participation is theoretically voluntary, forgoing
partieipation normally means forfeiting a very substantial
employer contribution, contrary to the employee's economic
self-interest.®® Tn short, the business purpose advanced here
by the insurance industry—equity—is unconvineing as an
excuse for sex elassification in & group plan that uses no
other classification apart from age. )

tricably liuked. By contrast, Congress specifically treated the
two classifications differently: Congress expressly exempted re-
tirement plans {from the reach of the Age Discrimination- Act
(29 U.B.C. §623(f)(2)); it adopted no such exemption to Title
VI '

Moreover, there is a critical difference Letween age aud sex as
a basis for classification. One’s age inevitably changes; one’s sex,
like one’s race, does not.. This points up a fatal flaw in the age
overlap theory TIAA-CREF submit to rebut ‘the sex overlap
of 84%. If a woman aged 60 is identically situated (i.c., same
job, salary, number of years worked, and amount in her retire-
ment account) to a woman aged G5, except for her age, she merely
need wait until 65 to retire in order to get the same berefit as
thé corrently 65 year old woman. (If, on the other hand, she is
not identically situated with the 65 year old (4.c., she has worked
o fewer yedrs and has 5 fewer years of employer contributions
in her retirement account), it is mot discrimination to pay her
lower henefits upon retirement at age 60 than to the woman
retiring at age 65.) _

In contrast, a woman who is identically situated to a man can
never become a man and collect the same take-home wages or
benefits that he receives. ; :

2 Many do not use sex. See text at note 30 supra.

**In Wayne State’s TIAA-CREF pension plan, for example,
the University ‘contributes 105 of the employee’s salary, but the
employee has no right to that 10% of salary if he or she waives
participation.
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The related argument that eqnal take-iome pay and equal
benefits would wnfaidy penalize men by forging them to
subsidize women is similarky inapposite. For the conten-

tion that elimination of sex segregation requires males fo

subsidize females is no more accurate 'than a charge that
failure to searegite hy race means blacks subsidize whites.
In faet, the short-lived (a class which includes many
‘wouten) subsidize the long-lived (a class which includes
many men). Subsidizing of that kind is the key feature of
group insurance. Moreover, as demonstrated in I.| 4. supra,
the correlation hetween sex and length of life ig, at best,
highly imprecise.

Ironieally, if the “equity” argument prevailed,|it would
follow logically that hlacks—with their shorter average
longevity—would have a Title VII claim against any em-
‘ployer giving them equal retirement henefits, a claim
grounded on the theory that they are subsidizing whites.*
The relief sought would be to award blacks higher retire-
ment henefits than whites. Whites would have  a claim
- where life insurance henefits are no higher for {hem than
for blacks, women, a similar claim when life insurance

proceeds are the same for males and females, Surely claims -

so founded would stand on its head Title VITs anti-cate-
gorical approach.

¢. Adverse Selection

Spinning out the group-based experience and equity ob-

jections, TIAA-CREF suggest that if individuals (pre- -

# Any ethnic| group that could establish a shorter average
longevity experience than other ethnic groups would have a similar
claim. C7. Creig v. Boren, 429 U.S. 190, 208 n. 29 (1976) (citing
statistics on different drinking rates for different ethnic groups).
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sumably, men) are forced to subsidize other individuals’
risks (presumably, women's) {he “subsidizers” will leave
the pool, thus occasioning the eventual collapge of insur-
ance schemes. TIAA-CREF Briel at ¢ and 26-27. The
American Council of Life Tnsurance predicts unstable rates
and a reduction in inswrance coverage for all emplovees,

- Brief at 8-, 46-47, as well as the démise of insurance asso-

clations; Brief at 46 n. 101, if men leave the insurance
pool. See also Brief for the Society of Actuaries at. 10 n. 6.
The adverse selection argument suffers from the same
defect as the equity claims. It assumes a condition that in
fact does not exist. The practical realify is that 1hdividnals,
whether employed by the Water Department or by a college

- or uniyersity, do not have the right to seleet their group.

Moreofer, refusal to join the group covered by the em-
ployer(s plan is not in the employee’s economic self-interest.
See note 33 supra. There is thus no genuine risk that men
will walk out, en masse, of group retivement plans that offer
equal fake-home pay and retirement benefits to women em-
ployees. Just as blacks, smokers, and the obese have not
walked away from group plans providing equal benefits for

whites, nonsmékers, and the thin, it is Tanciful to suppose. .

men will desert plans according equal benefits for women.

In contrast to insurance industry amici’s forecasts of
massive resistance by male emplovees, the position of the
Amerigan Association of University Professors (AATUP),
amic¢us|on this brief, is particularly enlightening. AATP
repilesgnts many of the university professors who are a
major eonsumer group for the TTAA-CREF plan. AAUP,
with its majority male membership, has specifically en-
dorsed |equal benefits for men and women under that plan,
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and has feveefnlly urged this position in several elahorative:
stafements, See, e.2., On gual Monthly Retirement Bene-
fits for Men and Women Faculty, AAUP Bulletin 316
(Winter 1975) ; Interim Report on Fiqual Periodic Pension
Benefits for Men and Women, AATP Bulletin 339 (Autumn
1076); D. Halperin, Should Pension Benefits Depend Upon
the Sex of the Recipent!, AAUP Bulletin 43 (Spring 1976).

Finally, predictions that ewplovers with largely male
work forees will leave insurance plans to become self-insur-
ers, thiis ‘occasioning unstable rates, rest on apparent as-
sumptions that emplovers will violate Title V1I by hiring
only or mostly men,* and on remote and impure specula-
tion. Employvers scleet insurers for a variety of reasons
other than pricing factors attributable solely: to the sex

\ composition of the covered group. They are interested in,
Jinter allia, the soundness of the insurer’s finaneial invest-
ments, the funding required of the employer, and any par-
ticulatly desirable feature for the emplover’s industry (e.g.,
the portability of the TIAA-CREF plan, from one univer-
sity to another, which facilitates mobility among faculty
members). In sum, the specter of disaster—ihe prophecy
of rampant adverse selection if women are not paid lower
take-home wages or retirement benefits than identically-
si’tufated men—has scant basis in fact. Rather, the adverse
selection argument Jayers distortion and speculation.

A further point should be made as to the character of
insurers’ and employers’ reliance on the fact of greater
average female longevity. That reliance is indeed a some-

% Of course, even employers of all-male work forees must pay
for the longevity of those men’s spouses, if they offer joint-life
options. Sce note 38 infra.
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times thing. Fmployers, ineluding the Waler Department,™
have sometimes forced wonmen to retire earlier than men.
But if “women live longer than men” is the guiding light,
then of course men, not women, should have heen singled
out for forced early refirement. Under joint-life benefit
options, female spouses of male cmployees sometimes re-
ceive igher benefits than identically-situated male spouses
of female employees.” If emgloyers, as the Water Depart-
ment here,® pay the entire cost of the retirement benefii

# Affidavit of Alice Muller in Support of Plaintiffy’ Motion
for Preluninary Injunetidn (filed Sept. 6, 1974).  Sec also
Bartmess x. Drewrys U.S.A., Inc., 444 F.24 1186 (7th Cir.), cert.
denied, 404 U.S. 939 (1971); Cualifano v. Webster, 97 S.Ct. 1192
(1977). :

" Plaintiffs posed interrogatories-io TIAA-CREF in the Peters
case, note 8 supra, on three hypothetical sets -of identical but
opposite-sex couples: 1) one wheresthe-employee was 65 and the
spouse 62; 2) one where the employee was 65 and the spouse 65;
and 3) one where the employce was 65 and the spouse 67. Plain-
tiff's ‘asked, as to cach set of conples;: whetkier there would be any
sex-based differential, under any of TIAA-CREF’s joint options,
in the amount received by eithef 'the ~employee, or the em-
ployee’s spouse (after the death-of .the. elaployee). The reply
was yes in almost all instances. Under 'an.option giving a hali-
benefit to the second annuitant, the male employee received more
than the female employee in all three sets of compared couples;
similarly, the male employee’s spouse received more than the female
employee’s spouse in all three sefsrof compared couples. Under
the two:thirds and full benefit to stirvivor -options, the male em-
ployee and lis spouse each received:.1?) less- than his/her counter-
part in the opposite:sex couple, where the spouse was £2; 2) the
same as the counterpart, where the spouse was 65; and 3) more
than the counterpart, where the spouse was 67. TIAA-CREF's
Answers to Plaintiffs’ Interrogatory- 3.

® The Department stated that there were 727 female spauses
receiving benefits, as of Awugust 15, 1974, as survivors of
male eraployees who died after retiring from the Department; in
contrast, only 13 male spouses were receiving such bemefits on
the same-date. Department’s Answers to Plaintify Interroga-
tories 9a and 1la. , :

e e i ey i e % T R e e e



for gpouses, thev pay more for female do pendents of men
than for male dependents of women, based on the same
faet of greater average female longevity. And finally, when
employers pay men less for early retirement thun identieal-
Iy-situated female emplovees, an.rl derive support for that
practice from the insurance indusirs’s sex-segregated mor-
tality tahles, see note 9 mzp;a, the picture becomes all the
niore curious.

In conclusion, none of the husiness purpéses advanced in
this case qualify as defenses under established Title VII
law. The (Water Department’s own current provision of '
equal take-home pay and equal retirement benefits indjcates
the speciousness of the alleged “cost” defense—the only
defense relating to the employer’s business. The remaining
insurance concerns—grouping, equity, and adverse selec-
tion—on inspection, are revealed as either not under attack, :
not relevant to group insurance plans, or not based on fact.
They should be decisively rejected for what they are: at-
tempts to justify explicit sex diserimination by resort to
custom—the long-standing tradition of sex-segregated mor-
tality tables in the insurance industry. It may well be that
“habit, rather than analysig,” makes the sex line seem “ac-
ceptable and natural,” where a line based on race, religion
or national origin wouwld be recognized as offensive and
intolerable. See BMathews v. Lucas, 427 U.S. 493, 520-21
(1976) (Stevens, J. dissenting) (“Habit, rather than anal-
vsis, makes it seem acceptable and| natural fo distinguish
between male and female . . .; for tpo much of our history

"there was the same inertia in distinguishing between black:

and white.”) ; Califano v. Goldfarb, 430 U.S. 199, 222 (1977)
(Stevens, J. concurring).
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C. The Bennett Amendment Provides No Defense to an

-Employer Foliey of Paying Women Lower Toke-floeme

Wages or Retirement Benefits Than Jen.

Petitioners and supporting: amici argue that the part of

“the Bennett Amend-

ment? provides a defense to the Water Deparument’s viola-
tion of Section 705(a). Their argument is threefold. First,
thev 'awrrt ihat the Bennett Am endment. allows use of non-
sex-based factors in sctting compensation (hd@r@htials, and
that the Water Department's policy of paving women less
takethomic pay than men is not based on sex, but on lon-
gevilc}*. Second, they argue that-a Huraphrey-Eandolph col-
loquy. indicates a Congressional intent: to allow discrimina-
torv sex-bascd classifications in retirement plans. Third,

-thevl argue-that the Bennett Amendment makes an Equal

Pay|Act interpretive regulation cited in Gilbert, 20 C.F.R. '

-§800.116(d), coxztl*oljmg in Title VII discrimination cazes.

All three arguments lack merit. The emplover policy

herel is not based on a “factor other than sex”; it is based
- expli mtlv and solely on sex. The Humphr e*‘-Bqnﬂu ph col-
loquy does not indicate a Congressional intent to allow

gender lines which operate to the detriment of women

‘workers. The interpretive regulation, by allowing sex-bazed
1

différentials in wages, is contrary to the text of the Equa

L | 5 . - .
: Pav-Act and inconsistent with another Equal Pay Act reg-

ulatlon indeed, the Labor Department itself retreated
from the regulation by filing a brief in the Ninth Circuit
urgmg that woinen were entitled, nnder the Equal Pay Act,
to thlke-home pay equal to men’s. Finally, the relevant
ET@C regulations clearly prohibiting the emplover prac-
tice at issue are entitled to aefereme under the Court's
Gu’ue;t standard.

L et (b S P e T ([ TR e o S e e et Sl e g e s Pt L E L T
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L. Section 702 (h) Dors Wot Provide an Exemption
for the Cverily Sex-Based Wage Poliey at Issne,

By ifs exprésx terms' and plain meaning, the Bennett
Ainendment merely ineorporates into Title VII the excep-
tions slafed in the Equal Pay Aet. The relevant provision
of Section 703(I) reads: : '

It shall not be an unlawful employment praectice under
this subehapter for any employer to diff¢rentiate upon
the basis of sex in determining the amount of the wages
o1 compensation paid or to hé paid {o employees of such
emplover if such differentiation s autherized by the
et At aids ¥ . A .
provisions oy Section 206(d) of Title 26 [the Kegual
Pay Actl. [Fmphasis added] ' '

The controlling question, thercfore, is what wage dif-
Terentiation is anthorized by the Equal Pay Act. That Act
provides:

No employer having employees subject to any pro-
visions of this section shull discriminate, within any '
establishment in which such employees are employed,
between emplovees on the basis of sex by paying wages
to employees in such establishment at a rate less than
the rate at which he pays wages to emplovees of the
opposite sex in such establishment for equal work on
Jobs the performance of which requires equal skill,
effort, and responsibility; and which ave performed
under similar working conditions, except where such
payment is made pursuant to (i) a seniority system;
(1) a merit system; (ii1) a system which measures
earnings by quantity or quality of produection; or (1v)
a differential based on any other factor other than
sex . ... . [Emphasis added]

29 U.S.C. §206(d) (1).

This langnage prohibits wage discrimination for equal
~work up to the point where the “except” clause begins.
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The wording Tollowing the “except” claase, on the other
hand, expressiv authorizes wnegual pay for equal work, to
the extent that the differential payment is uade purstuant
to the enumerated systems or factors. Thus, the Bennett
Amendment incorporates into Title VII the explicit Equal

- Pay Act exceptions, i.c., pay differentials based on semiority,

merit, piecework systems, and other non-sex-related fac-
tore.®  An emplover poliey explicitly based on sex, by
definition, eannot be onc based on a “factor other ‘than
sex.”’ *°

3 The meager legislative history is in acecord. Benator Dirksen
explained: S
We were aware of ‘the conflict that might develop, because
the Equal de Act was an amendment to the Fair Labor
Standards Act. The IFair Labor Standards Act carries out
certaln exceptions. :

AZZ that the pending emendment does 18 70r*og,n;c those
exceptions, that are carried in the basic act. [I‘mphasm added]

110 Cong. Ree. 13647 (1964). See Laffey v. Northwest Airlines,

C ;1 Yages 1068, 1078 and n. 104 (D.C. Cir.
1976) ; meari supra, 533 F.2d at 587-588, 590. Senator Bennett,
the only other Senator to offer an explanation of the Lxmcnd
ment’s meaning prior to its adoption, characterized it as a ‘‘proper

technical correction of the hill,” 110 Cong. Ree. 13647, designed’

“to provide that in the eveunt of conflict, the prcms]ons oi the
Equal Pay Act shall not be nullified.” 1d. Senator Humphrey also
spoke, saying nothmg about what the Amendment méant, but re-
marking that it was “helpful” and ‘“needed.” Id. After ¢.aopuon
of the Amendm«.nt he made further rcn.alks fairly described as
confusing. 110 Cong. Rec, 13663-64. See text at pp. 48-B1 nfra.

Senator Benneit's “remarks one year ]atpr 111 Cong. Rec. 13359
(July 11, 1965), are not, of course, lerrls]am'e history. Sece remarks
of Senator Clark, one of the floor managers of Title VII, 111 Cong.
Rec. 18261-63 (July 26, 1965).

0 This fourth BEqual Pay Act exception was evidently designed
to deal with necutral policies which might have a differential im-

pact on woinen workers, such as a shift differential or a training

program under which, in practice, men receive higher wagzes than
women., See (Jo'/‘nznq Gilass Works v, P?‘enwm, 417 TU.S. 188
(1974) ; Hodgson v. Behrens Drug Co., 475 F.2d 1041 (uth Cir.),
cert. demed 414 U.S. 822 (1973).



The Water Department attempls cirenmvention by
arguing that an explicit poliey of paving all women less
than all men is simply not based on sex, it is based on
longevity.® However, it is impossible to hide or disguise
the reality that the sole eriterion involved is gender per se.
And, as discussed in T.A. suprea, sex is a highly imprecise
proxy for length of life: the vast majority of men and
women can be inaiched in death ages. Unavoidably, the
Department’s wage poliey is based e.\‘:plic,itly and exclugively
on sex.

Since Seection 703(h) by definition does not authorize
explicitly sex-Lased wage policies, statutory analysis would
ordinarily end the inquiry here. However, the Water De-
partment and insurance amici contend that a colloguy be-
tween Senators Humphrey and Randolph indicates a Con-
gressional intent to exempt sex-based differentials in re-
tirement plans from the ambit of Title VIIL. We turn next
~ to that contention. ‘

#1 Contrast with Petitioners’ Brief at 11-16 the Court's clear
understanding in Corning Glass Works v. Brennan, 417 U.S. 188
(1974), that the words “any other factor other than sex” mean a
factor apart from sex, and surely not a factor explicitly identified
by a gender label. The Court, in Corning, afirmed a Jower court
ruling that the pay disparity “was in large part” related to sex,
474 F.2d at 233, and did not serve merely as compensation for
night work. So long as the sex factor continued to infect the
calculus, the employer conld not successfully urge in defense that
the practice fell within the exception for “a Tactor other than sex.”
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2. The Hwwphrey-Randelph Cologquy Doss ot
Jndicate a Congressional Intent te Allow Gender
Lines Which Operate to the Detriment of Wowmcen
- Workers,

After passage of the Bennett Amendment, Senators
Humphrey and Randolph held the following colloguy

110

Mr. Raxporpm, Mr, President. T wish to ask of the
Senator from Minnesota (Mr. Humphrey], who is the
effective manager of the pending bill, a clavifying ques-
tion on thie provisions of Title VIJ.

I have in mind that the social security system, in cer-
tain 7espectb, treats men and women differently. For
emmpr‘a widows benefils are /mld automatically; Lut
a widower qualifics only if he is disabled or if e was
actually supported by his deccased wife. Also, the ife
of a retired employee entitled to social security receives
an additional old age benefit; but the husband of such
an employee does not. These differences in treatment
as I recall, are of long standing.

Am I correct, I ask the Senator from ‘\IIDI)GQOh, in
assuming that similar differences of treatment in in-
dustrial bl,heﬁt plans, including earlier retirement op-
tions for women, may continne in operation under this
bill, if it becomes law?

Mr. Huareerey. Yes. That point was made unmis-
takahiy clear ealher today by the adoption of the Ben-
nett Amendment; so there can he no doubt about it.
[Emphasis added]

Cong. Ree. 13663-64 (June 12, 1964).

Senator Humphrey’s remarks are best deseribed as con-
fusing. IFor example, the Senator stated, what plainly is not
o] ) 3 : o

the

law, that the Kgual Pay Act allows employers to retire

women earlier than men. The Equal Pay Act simply has no
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application to differential retivement ages based on sex.*
By eontrast, Title VIL unyuestionably does probibit such
disevimination. Bartmess v. Drewrys, U.S. 4., Tnc., 444 F.2d

1186 (Tth Cir.), cert. denied, 404 T.8. 939 (1971). Siace dis-

ongsion on ihe foor of Congress is “generally ontitled fo
little probative weight” in discerming legislative intent,
ahsent elear indications that the speakers are well informed,
2A Sands, Sutherland Statutory Cons{ruction, §48.13"at 217
(4th ed. 1973), the Senator’s remarks in this context*® pro-
vide no guidance for the Court. '

Second, the Senators seemed concerned with preserving
favorable treatinent for women (in particular, for women
dependents who were either swidows-or wives of retired
men). Theyv did not focus on the question whether sex-

2 As the Ninth Circuit observed:. _

... Senator Humphrey's remark reflects an erroneous inter-
pretation of the Equal Pay Act. Because all that the Bennett
Amendinent, did was to incorporate the esemptions of the
Equal Pay Act into Title VII, it is questionable whether the
Senator’s statement, made during the debates on the incorpo-
rating statute, would be significant when it erronegusly inter-
prets the incorporated statute.

Marhart, supra, 553 F.2d at 590.

13 Congress earlier (1956) displayed its awareness of the severely
adverse impact on women of early retirement policies employers
applied to them, but not to. men.  To -compensate, Congress ad-
justed the social security benefit calculation formula to favor re-
fired women workers. In 1972, with Title VII on the books,
covering the range of private and public sector employment, and
outlewing the diseriminatory praetices that provided the raison
d’ctre for the 1956 sex-specific classification, Congress phased out
the social security differential by estending to men the more favor-
able calculation formerly reserved to women. See Califano v.
Webster, 97 S.Ct. 1192 (1977), and references cited therein.
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based lines which penalize women wage carners should e
presprved.t

However, this Court focused on that precise question, in
a decision issued three menths after Gilbert. In Califano v.

-Goldjark, 430 UV.S. 199 (1977), the Court weguivoeally re-

jected attempts to bolster gender lines as favorable to some
women {dependent wives or widows) when those same lines
in fact penalized wonien wage carners. Relving on cave-
fully reasoned precedent, Weinberger v. Wiesenfeld, 420
U.8. 636 (1975), and Lrontiero v. Richardson, 411 U.8. 677
(1973), the Court in Goldfarb invalidated the sex criterion
in the very social security provisions cited hy. Senator Ran-
dolph. :

If these sex-based classifications and other “similar dif-
ferences” operate to deprive women wage earners of equal
protection, they cannot be valid “factors other than sex”
allowed by the Bennett Amendment. For as the Court fur-
ther stated in Gilbert:

* To the extent that the Senators proffered the Social Security
system as a model to be followed, that system now pays equal re-
tirement hencfits to, men and women; although at the time it
accorded wowen workers a more favorable henefit caleulation
formula “to compensate women for past économic diserimination.”
Califano v. Webster, 97 8. Ct. 1192, 1195 (1977). The Court recog-
nized the validity of that compensatory purpose, noting that even
with a more favorable benefit formula, women workers, because of
the depressed wages they were paid, received lower average retire-
ment henefits than men ($179.60 per month for men versus $140.50
for wonien). Webster at 1.5. The Court explained: “. .. we have
rejected attempts to justify gender classifications as compensa-
tion for past diserimination against women when the classifications
in'fact penalized women wage earners, Califano v. Goldfard, . .
Weinberger v. Wiesenfeld, . . . or when its legislative history
revealed that the classification was not enacted as compensation
for past discrimination.” 97 8. Ct. at 1194. Sce also Lewis v.
Cohen, 417 F. Supp. 1047 (E.D. Pa. 1976).
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-« .. court decisions construing the Equal Protection
Clause of {he Fourteenth Amendwment . . . are a useful
starting point in interpreting {Title VI1].

Gilbert, supra, 429 U.S, at 133. And certainly Title VIDs
sex diserimination prohibitions are more stringont than
those afforded by the guarantee of equal protection. Wash-
ingion v. Davis, 426 U.8. 229 (1976).

3. The Wage and Hour Administrator’s Interpretive
Regulation, 29 T2 R, §80¢0.116(d), Is Not
Entitled 10 Beference.

The insurance amici’s third argument relies on a Labor
Department (Wage and Hour Administration) interpretive
bulletin, 29 C.F.R. §300.116(d),” which purports to au-
thorize sex-based differentials in either the employer con-
tributions for retirement programs, or the emplovee bene-
fits received under them.** That regnlation provides:

*> The Water Department relied on this bulletin in the Ninth
Circuit but has abandoned the argument before this Court, ap-

parently because the Labor Departiment submitted a hrief below

arguing the interpretation was not applicable to this case.
Instead, petitioners argue that the Court should defer to a

Labor Depavtment interpretation when it favors defendants, but

reject as “weightless™ .any Departinent interpretation ihat favors

o

plaintiffs. Brief at 28-29, §5. This “heads, we win, tails, you lose”
position is typical of the view petitioners take in this cuse,

*® There is an initial guestion whether the Equal Pay Act, which
is limited to a prokibition on sex-based wage differentials, reaches
employer contributions for retirement programs or the employee’s
receipt of benefits under these programs. See the Wage and Hour
interpretive bulletin, 29 C.F.R. §800.113, stating:

Study is still being given to some categories of payments
made in connection with employment subject to the Act, to
determine  whether and to what extent such payments
are remuneration for employment that must be counted as
part of wages for equal pay purposes. These categories of
payments include . . . contybutions irrevocably made by an
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If employer contributions to g plan providing insaranes
or similar benofits to employees are cqual for hotl
men and  women, no wage differential prohibifed
by the equal pay provisious will resnlt {rom sueh
payments, even. thongh the benefits which acerue to
the employees in question are greater for one gex
than for the other., The mere fact that the employer
may make uncrqual contributions for emplovees of
opposile sexes in such a sttuation will not, however,
be considered to indieate that the employer’s pavments
are in violation of section 6(d), il the resilling henefits
are equal for such employecs,

290 C.F.R. §500.116(d). Because this Court relied, in part,
on the above Wage and Hour Administrator's interpretation
in declining fo follow the EEOC’s pregnancy guideline in
Gilbert, the supporling amici skip over the plain meaning
of the Bennett Amendment and jump directly to the regula-
tion. They baldly assert that the Administrator's interpre-
tation controls this case ; they do not explain how a regula-

employer 1o a trustee or third person pursuant to a bong
fide plan for providing old-age, retirement, life, accident, or
health insurance or simildy benefits for employces. [Emphasis
added | '

The uncertainty this statement veflects evidently stems from the
limited purview of the Faip Labor Standards Act, to which the
Equal Pay Act was an amendment. “See 29 T.8.C. §207 (e),
defining the “regular rate” of pay for purposes of overtime pro-
visions of the FLSA as ineluding:

- .. all remuneration for employment paid to, or o behalf
of, the employee, but shall mot he deemed to nclude—

Mg alstig

(4) contributions wrrevocgbly made by an employer 1o o

trustee or third person pursuant {o q bang fide plan for

providing old-age, relirement, life, accident, or health insur-

ance or similar beneits for employess. ; i
The Equal Pay Act does not define the terms “wages” or “wage
rates,” but the House Committee-on Education and Lahor, in its
report on the hill, stated that “TtIhe Qefiniticns and inferpretations
of the Fair Labor Standards Act apply.” H.Rep. No. 309, 88t
Cong. 1st Sess. (1963), 109 Cong. Rec. 9211
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tion allowing a sex-hased factor as a defense squares with
an Egual Pay Act exception expressly limited 1o factors
“other than sex.” '

Amiel misconstrue the thrust of the Gilbert opinion.
First, the central holding of Gilbert was that the disability .
classification at issue was not sex-based at all; rather it
was a neutral policy. See Nashville Gas Co. . Satty, 46
USLAV. 4026 (Dec. 6, 1977). Obviously, in that con-
text, a Labor Depariment regulation allowing a differential
would be based on a “facter other than sex,” i.e., preguancy,
and thus would conform to the langnage of the Equal
Pay Act’s fourth exception. Second, this ‘Court did not hold
that Wage and Hour Administration interpretations were
always to he favored over REQC regulations. It merely
Tound that a portion of a particular BEEOC fegulation which
suffered from a number of defects was not entitled to defer.
ence,

In Gilbert, the Court referred to the Skidmore v, Swift &
Co., 323 .8, 134, 140 (1944), statement of the role of inter-
pretive rulings:

The weight of such a judgment in a particular case
~will depend upon the thoroughness evident in its con-
sideration, the validity of its reasoning, its consistency
with earlier and later bronouncements, and all those
~ factors which give it power to persuade, if lacking
power to countrol. T

In this case, it is the Wage and Hour interpretation which
does not merit deference, and the BEEOQOC position which
does. ;

The most conspicuous defect of 29 C.F.R. $600.116(d) is
its allowance of explicit sex-hased differentials in employer
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contribntions for retivement plans and in retirement bene-
fits received by cmployees. In stark contrast, the lqual
Pay Act expressly prohibits sex-hased. differentials, and
affords a defense only to cnployers who establish that a -
pay disparity is occasioned by a “factor other than sex,”
e.g., a bona fide shift differential, Cormng Glass Co. v.
Brennan, 417 0.8, 188 (1974), or training program.
Hodgson v. Behrens Drug Co., 475 1.2d 1041 (5th Cir),
cert. denied, 414 U.S. 822 (1973).

This conflict with the Equal Pay Act is highlighted by a
second Labor Department regulation, which is inconsistent
with 29 C.JWR. §500.116(d). The seecond regulation, 29
C. I R. §800.151, provides: g S '

A wage differential based on claimed differences he-
twoen the average cost of employing the employer’s
women workers as a group and the average cost of em-
ploying the men workers as a group does not cualify
as n differential based on any “factor other than sex,”
and would result in a violation-of the equal pay Provi-
sions, if the equal pay standard otherwise applies.
To group employees solely on the basis of sex for pur-
poses of comparison of costs necessarily rests on the -
assumption that the sex factor alone may justify the
wage differential—an assumption plainly contrary to
the terms and purposes of the Hqual Pay Act. Wage
differentials so based would serve only to perpetuate
and promote the very digerimination at which the Act
is directed, because in any grouping by sex of the em-
ployees to which the cost data relates, the group cost
experience 18 necessarily assessed against an individual
of one sex without regard to whether it costs an em-
ployer more Or less to employ such individual than 2
particular individual of the opposite sex under similar
working conditions in jobs requiring equal skill, effort,
and responsibility. : ,
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Soth the Water Department’s former poliey of paying
women lower fake-home wages than men and the familiar
analogue of paving women lower retirement benefits than
men are “bhased on claimed differences between the average
cost of employing the emplover’s women workers as a groun
and the a\'é.r&ge cost of ewploving the men workers as a
group . ... ” 20 C.F.R. §800.151. That 15, both policies rest
on the proposition that the average cost of the same amount
of retirement pay will be higher for women as a class than
for men as a class, and that this higher cost should he re-
flected either on the contribution end (by requiring higher
contributions from women, as here), ov on the henefits end
(by providing lower benefits to women). Aoreover, under
these two policies, “the group cost experience is necessarily
assessed against an individual of one sex . without regard
to whether it costs an employer more or less to einploy such
individual than a particnlar individuwal of the .opposite
sex...,” thus serving “only to perpetnate and promote the
very diserimination at which the Act is directed ....” 29
C.F.R. §800.151. As discussed in LA. supra, the group
cost experience is in fact assessed against the vast majority
(84%) of women who will not outlive similarly-sitnated
‘male co-workers. ' '

The Labor Department is thus committed to two incon-
sistent approaches. One allows sex-hased cost averaging;
the other does not. Forced to choose between the two ap-
proaches, in the first case raising the conflict, the Labor
Department opted for the regulation prohibiting sex-bhased '
cost averaging. In the court below, it filed a brief specifi-
cally relying on 29 C.F".R. §800.151, without addressing the
issue of the continued viability of 29 C.F.R. §800.116(a).
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PBut the conflict TeMAINS; and must bhe resolved by this
Court. The proper resolntion is the arie ambraced 10T this
case by the Tahor Department helow, for 29 QER. £300:151
alone accords with the plain meaning of the Tqual Pay
Act, its Jegislative history, and its PUrPose.

Although there was some disenssion auring the Congres-
cional hearings o3 ihe Bqual Pay Act concerning hypothe-
sized greater employment costs of women, Congress specifi-
cally rejected an amendment offered by Repres-entative
ndler  that ‘womld have allowed a Wage differential
twhieit does not exceed ascertainable and specific added
costs resulting from emnployment of the opposite sex” (109
Clong. Rec. 9217). Tn Urging rejection of Representative
Tindley's proposerl amendment, two of the Equal Pav Acl’s
SPONSOTS indicated that while costs might be a factor nnder
the prop‘osed Act, the employer would have to (1) establish
{hat they twere measured under 2 pentral poliey, guch as
ahsenteeism, applied alike to all emplovees, “regardless of
sex” (Rep. Goodell, 109 Cong. Ree. 92086, 9217) and, in addi-
tion, (2) analyze all costs, inclnding an¥ increase in pro-
duetivity that would offset alleged greater costs (Rep.
Thorapson, 109 Cong. Rec. 9207). : '

Similarly, the Senate Liabor Committee rejected any per
se rule setting up & cost defense FoT all employers hased
on one element of cost:

This question of added cost resulting from the em-
ployment of women is one that can be only answered
by an ad lioc investigation. Evidence Was presented
to indicate that while there may he alleged added costs,
these were more than compensated for by the higher
1)rod11ctixrity of women ggainst men perform'mg the
, same work and that the overall result for the employer
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wag a lesser production cost than would result from
the hiring of only men. Furthermore, questions can
legitimately be raiscd as to the accuvacy of defining
such costs as pension and welfare payments as velated
{o sex. |Tmphasis added]

S. Rep. No., 176, SSth Cong., 1st Sess. 4 (1963); 109 Cong.
Tee. 8915.

20 CLF.1R. $800.116(d) does not meet the stringent. stand-
ard Congress contemplated for a cost defense. The regnla-
tion establishes a per se rule for all emplovers and isolates
a single cost element, rather than requiring an “ad hoe.
investication” as to each employer. It does not require
the employer to analyze all costs associated with the em-
ployment of men and women, including costs that might be
higher for men (e.g., lower productivity, higher suscepti-
Bility to- disabling injury, higher dependents’ costs under
fringe benefit programs). And it does not call for a nentral
policy, nnder which both sen and women might receive
lower pay for the higher costs atiribntable to them, “re-
gardless of sex” (sce 109 Cong. Rec. 9217, Rep. Goodell) ;
rather, it allows employers to pay women less, solely be- '
cause of their sex. '

Moreover, 29 C.F.R. $300.116(d) violates the central pur-
pose of the Equal Pay Act—raising the depressed economice
status of women workers. Declaration of Purposes, Equal
Pay Act, Section 2(a) (1), 77 Stat. 56; Shultz v. Wheaton
Glass Co.; 421 F.2d 259, 265 (3d Cir.), cert. demied, 398
U.S. 905 (1970) ; Shults v. American Can Co—Disie Prod-
ucts, 424 F.2d 356, 360 (8th Cir, 1970). In contrast, 29
CF.R. §800.116(d) directly allows employers to provide
lower pension benefits for women workers; and, by impli-
cation, allows lower take-home wages for women workers.
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 As Senator Iavt said in the.debates on the Fqual DPay
Aect: )

We have long passed the time when women were al-
legedly working for “pin money.” Womeén are work-
ingto earn a living, to support farnilies or to contribute
to the family's ability to send the children to college
—in addition to whatever personal scnse ot achieve-

_ment may be involved. :

The supermarket does not have 2 special price on its
groveries for women, the doetor does not have a special
rate for them, their vent is not hased on sex. Why then
do we allow a pay differential io continue which gives
Shem a- smaller paycheck than others performing the
satie work? ' '

100 Cong. Ree. 8916 (May 17, 1963). Senator Heart's re-
marks hold true whether women are current participants
in the labor force or Tetived workers. As the Senate Com-
mittee stated in recommending passage of the hill, “The
general purchasing power and living standard of workers
are adversely affected by discriminatory pay rates.” 8.
Rep. No. 176, supra, at 1-2; 109 Cong. Rec. 8914 The pur-
chasing power and Living standard of retired women work-
ers, one of the poorest groups in the Ameériean economy,
Women and Poverty, suprd, are no less affected by dis-
ecriminatory pension benefit rates. '

Tu sum, no deference is due 29 O.F.R. §800.116(d) in the
context of this case. The Wage and Hour Administrator’s
interpretation is ineonsistent with another Labor Depart-
ment regulation, and fails to comport with the express
language of the Ecqual Pay Act, its legislative history, and
its pﬁrpose. «Habit (long-standing among insurers), rather
than analysis,” appears to account for it. 29 C.F.R.
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§500.116¢4) is not the praduet of {thorough censideration op
careful reasomng, It is i;'_npossible to harmonize wity the
gencral position the Labor IX*pan'ﬁnent_ takes against gex
averaging, Ip short, it refiects none of the factors (hat

- give an mterpretive ruling “power fo persuade,”

4. EEG(Cs Guidelines on Pension Plung Are
E:'z'titied to Deferenee, _
" The EEOC guidelines op diseriminaltory retirement plang
provide, in relevant part:
It shall he an unlavfnl employmeht practice for ay
emplover to hate g DPension or retirement plan which
extablishes differcnt optional Or compulsory retire-
ment azes baged on Sex, or which differentiates in bene-
Aits on the basis of SeN,” A _

29 C.F.R. $1604.9(f). The guidelines furthey providé:

It shall not he 5 defense under Title VII to g charge
of sex diserimination in benefits that the cost of such
benefits iz oreater with respect to one geyx than the
other. T el SR e

20 C.F.R. §16Ci41.9(e).

These gnidelines constitute g single, comprehensive,
: 1ogicélly-_c‘fonsisfent Position which fully implements the
grand ‘design of Congress in bassing and amending Mitle
VIL They suffer none of fhe defects pf the Wage and
Hour ruling. discussed in the Preceding seetion, nor any
of the flaws the EBEOC Pregnancy guidelines exhibited.
Under the Skidmore standard set out in Grilbert, they pos-
sess “power to Dpersuade.” ;

In Gilbert, this Court declined to follow a portion of

the EEQ(C Pregnancy guidelineg in part beca_use the posi-
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tion espronzed was not g contemporaneous interprefation
of Title VI1 and wase contrndicted by an earlier Commis-
sion position.’’ Thr- Comraiszion s s pension plan gnidelines,
however, are in accord with ifs earliest position on the
1ssue. Thus, on January 28, 1966-—just seven months after
Title VII's effective date—{lin Comunission issted a de-
cision finding| reasonable eause to believe a sex-diserimina-
tory pension plan violated Title VII. Rosen v. Public Sere-
we Eleotric  Gas Co., 409 F.24 775, 777 and 1. § (3d Cir.
1969) (quoting the Commission decision). The plan dis-
criminated afainst men by giving male carly retirees
smaller benefits than identically-situated female eail‘* Te-
tirees, solely on the basis of sex. Tt diseriminated against
women: by foreing them to retire five vears earlier th
men, solely on the basis of sex. These two policies—dif-
ferences based on sex in benefits or retirement ages—are
precisely the policies forbidden under the Commission’s
guidelines. 29 C.F.R. §1604.9, 37 Fed. Reg. 6836 (April 5,
1972). See alse 29 CFR §1604.31(a), 33 Fed. Regy. 3344
(Feb. 24, 1968).#

T But cf. Nashuille Gas Co. v. Satty, 46 U.S.I.W. 4026 (Deec.
6, 1977). ‘

# Title- VII became effective on July 2, 1965. Pub. L. 88-359,
S/](l cu) 9
9 "‘hh ear her guideline provided:

(a) A. difference in optional or compulsory rehrement ages
based on sex violates Title VII.

(b) Other differences based on sex, such as differences in benefits
for survivors, will be decided bv the Comnusslon by the
issuance of COmTﬂ.lSSLOD decisions in cases raising such issues.

33 Fed. Reg 0344 (Feb 24, 1968).
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Nov has the Commission taken inconsistont positions an
Sex-diseriming tory ot erent plans, o Indeed, it has issned
& steady stream of decisious declaring inconsistent witl
Title V11 bo th-reliremeny age and henefit differen; als hased
01 sex, See quotod'Decision, Rosen, supra (1-26-G6) (age
and benefits); Case Ne. YNY 9-034, CO1r EEOC Decisions
fi6030 (6-16-69) ( age and benefits for survivors); Case No.
YNY 9-027, 1 FEP (Cases 921 (7-3-69) (age) ; Decision Ng.
10-45, CCH Broc Decisions T604L, 2 PEP (ases 166 (7-
18-69) (age): Decisioy No. 70-75, CCIT EROC Decisiong
6048, 2 PP Cases 227 (8-1_3-69_) (age): Decision No. 70-
706, CCH EREOC Decigions 76149, 2 TEP Cases 684 (4-20-
70) (age); Decision No. 71-562, CCH EELOC Decisions
6184, 3 FIEP (Cases 233 (12-4-70) (age and henefits) : Deci-

sion No, 71-1102, CCH EEOC Decisions 76200, 3 FEP Cases

271 (12-31-70) (age) ; Decision No, 71-1580, 3 FEP Cages

812 (4-8-71) ¢ age and benefits for survivors) ; Decision No,
720702, CCH EEOC Decisions 16320, 4 FEP Cases 316
(12-27-71) (age); Decision No. 72-1919, CCcH EEOC De-
cisions 6370, 4 FEP Cases 1163 (6-6-72) (benefits) ; Deci-
sion No. 74118, 2 ccong LPGE 56451 (4-26-74) (benefits) ;
Decision No. 75-020, 11 FEP Cases 1496 (9-4-74) (bene.
fits) ; Decigion No. 75-147, CCH EEOC Decisions 16447,
11 FEP Cases 1486 (1-13-75) (age and benefits),

" Some amiei eite a-July 1966 apinion letter of an EROC Gen.
eral Counge] adopting the Zeneral approach of 29 C.F.R. §80().116
(d). This isolated opinion of o Genery] Counsel does not. have the
Same status as decisions op regulations issued by the full Com.
mission, and indeeq was directly contrary to tha priop Commission
guidelines, still in effect in July 1966, whicl listed the Equal Pay
Act regulations EEGC would follow as 29 CHIR. §$6§00.119-800.163
(thereby specifically cxcluding 20 P, §800-.1]6(d)). Sce 29
C.F.R, §-1604.7(b), 30 Fed. Reg. 14998 (Dec. 2, 1365), discussed
at p. 62 {nfrq. Finally, the General Counsel opinion is ng longey
published, and hag not heen cited or diseussed in any previous
case.
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Some amicl have tried to constvuet a change in EEO(s
bosition on retivement plans from an earlier Conmnmissjon
regulation on the effeet of the Bennett Amendment, 99
C.IR. 16047, 30 Fed. Reg. 14928 (Dec. 2, 1965). However,
in this eazly regulation, the Commission specifically  de-
elined to follow the Labor Department regulation set forth
at 20 C.IR. $800.116(d) :

...« the Commission will make applicable to equal pay
complaints filed under Title VII the velevaiit interpre-
tations of the Administrator, Wage and Hour Division,
Department of Labor. These interpretations are found
im 29 Code of Federal Regulations, Part 600.119.
800.163. [Emphasis added]

29 C.F.R. §1604.7(b). Since the Commission never deferred
to 20 C.F.R. $800.116(d), its issmance of a4 series of deci-
sions and guidelines over the years, all disapproving sex-
based lines in retirement plans, whatever the proffered
rationale, surelv dcimonstrates consistency, not a change
in pogilion. The Commission elaborated and formalized
its position over the years; it did not change that position,
Thus, the Commission’s position on diseriminatory rvetire-
ment plans reflects and builds upon EEOC’s early construc-
tion of the Act, and exhibits none of the inconsistencies
that shroud the Labor Department regulations. Deference
is therefore due to EEQ(’s informed judgment,

In conclusion, the Bennett Amendment provides no
refuge for the Water Department or its insurance industry
amiei. It supplies no defense to a diseriminatory wage
policy explicitly based on “gender as such.” Of the two
conflicting Labor Department regulations pertinent to this
case, only 29 C.F\R. §800.151 is entitled to deference; it
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alone econfornis to the expresy langnage and Pwrpose of the
Lynal Pay et Finally, the KEOC guidelives on peunsion
plans are fully enritled tg deference, They embody 4 sin
gle, comprehensive, logically-consistent position anchored
- solidly to the vurpose of Title VIL—thnt women shounld
‘1ot be pigeonhaled or Iumped together because of tleir
sex, nor shonld they be deprived “of p].‘(.i{ectiqn for [them.-
selves and] their families whieh men reccive as a resulf of
their employment.” Goldfurb, supra.

L.

The decision below accords with this Conpt’s principal
equal preteciion /gender classification decisions,

Sex-averaging argnments strikingly similar to those
bressed here were firmly rejected in last Term’s prineipal
equal protecti_on/gender classification decisions, Craig v.
Doren, 429 17 8. 190 (1976), and Califano v. Goldfardb, 430
U.S. 199 (1977). Those declsions may wel] be “a usefyl
starting point in interpreting [Title VII1” General Elee.
tric Co. v. Gilbert, 429 T8, 125, 133 (1976). Indeed, to
the extent Title VIT calls for review more stringent tian
he Constitution requires, see Waé?wﬁngt'on V.‘D(('Z/'Z.S, 426
U.S. 229 (1976), the rulings in Craiy and Goldfarb shoulqd
malke this an a fortior; case.

In Craig v. Boren, the statute at issue, prohibiting sale
of beer to 18-21-vear-old boys, was intendeq to foster traffe
safety. Just as death dates for most People are not pre-
dictable in advance, so there was “no apparent way to
single ont persons likely to drink and drive.” 429 1.8, at
227 (Rehnguist, J, dissenting). Therefore, Oldahoma used

T i it e ) ey e e
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sex as a proxy. Based on statisties indicating “voung males
pose by far the greater drunk driving Hazard, hotl in terus
of sheer numbers and in terms of hazard. on a ner-driver

V.S at 220 (Rehogquist, J. dissenting), the
State permitted girls to purchase heer at.an earlier agoe

than boys.

hagis,” 429

The Court acknowledged that the statistical disparities
shown in Crailg weore “not trivial.” Nonetheless, given the
elevated level of 'scrutinyapprbpriato to sex-hased dif-
ferentials, the Court held Oklahonia's statistical analyses
“hardly can form the hasis for employment of a gender
line as a classifying device.” 429 I.8. at 201.%

~ Califano v. Goldfarb further developed the point made in
Craig, that gender, like race, must not be used as a Proxy
for sonie other characteristic, attribute or condition. (old-

farb involved the Seeial Security Aet’s resort to the gender
lahel *“widow” as a ‘surrogate for “surviving dependent
spouse.” An unusually high correlation between gender

and the trait gender purported to represent was advanced
in Goldfarb. As Justice Rehnquist, in dissent, caleulated,

the correlation. was approximately 90 percent. 430 U.S.

at 238 n.7. The 90 percent “fit” urged in Goldfarb was

rejected. by the Court as justification for use of a sex

® Justice Rehnquist’s dissenting opinion justifies a permissive

approach {o sex classification in the Craig setiing, in substantial

part, on the ground that only classifications disedvantaging women
requive, under the. Court’s precedent, “elevated” serufiny. 429

T.8. at 219. Here, we have such a classification. Though most

women and wmen live the same Iength of time, i.c., the vast majority

of men and wonren born the same year may be paired by death

age, sec 1.4, supra, sex-averaging yields a distinct advantage to

the male pensioner and a distinet disadvantage to the female

pensioner. :




63 -
critevion. In contrasi. the elassification here anisfits gome
St pereent of the affected population.

In swam, the classitication in controversy is “hased upen
gender as sueh,” Geduldig v. siclla, 417 1.5, 484, 496 n.20
(1974) ; there is at best a highly imperfeet cdngrrwnce be-
tween gender and the trait at issuc; deeisions “snalyvzing
and discussing” ™ categorization by gender in an equal
protection. context cast in erave doubt the hrand of sex
averaging practiced by petitioner Water Department,™
(Given these factors, the Title VII result should be ap-
parent: under the close review (ongress commanded,
the Water Department's poliey, ranging men and women
in two separate lines, must fall.

%2 §ce General Blectric Co. v. Gilbert, 429 T.S. 125, 133 (1976).

® Amici TTAA-CREF (Brief at 18) misread this Court’s 1971-
1977 precedent. In mone of the cases TTAA-CRETF cite did the
Court assert the absence of “any basis in fact” for the classifica-
tion. On the contrary, the proposition in Reed v. Rteed, 404 U.S.
71 (1971), that men have more business experience than worner,
had ample empirical support. In Froaticro, 411 U.S. 677 (1973),
Wiesenfeld, 420 U.S. 636 (1975), and Goldfard, 430 U.S. 199
(1977), statistics tendered by the Government fully doctumented
men’s non-dependeucy and their lahoranarket orientation. And
it is ludicrous to suggest that this Court relied npon any potential
for individualized testing of beer drinking capacity-iy reaching its
decision in Craig v. Bgren, 429 U.S. 190 (1976).
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Congressional authory y under Section 5 of the Four-
teenth Amendiment and the Commares Clanse plainly
sapporis applieation of Title Vil ban on sex ¢lassi-
fieation 1o the ease ot bar, '

Petitioners’ constitutional argument (Brief at 37-46) are
“framed in untter cisregard of the legislative history of the
1972 amendments to Title VII, and this Cowrt’s relevant
precedent. Tn extending the coverage of Title VII, Con-
gress asserted its authority under both the " Commaree
Clause and Section 5 of the Fourteenth ;'\lllélldlﬂ&ll"'ﬁ. See,
e.g., S. Rep. No. 92415 924 Cong., 1st Sess. 11 (1971).
Congressional intent was cxpressed explicitly: the amend-
ments bringing governments, government ageneies and
political subdivisions within Title VII were designed to
afford to public employees “the same benefits and protec-
tions in equal employment as the employees in ‘the private
sector of the economy.” &, Rep. No. 92-415, 924 Cong.,
1st Sess. 9 (1971).

Beyond question, the post-Civil War amendments enlarge .
the powers of Congress, Fitzpairick v. Bz',téer, 427 U.S. 445,
454 (1976), make Congress, not the judiciary, the chief
guardian of protected rights, £z parte Virginia, 100 U.8.
338, 343 (1879), aund permit leg'Jslatiozx independent of a
judicial finding that official action denies equal protection .
of the laws. Compare Sowth Carolina v. K atzenbach, 383
U.S. 301, 333-34, 337 (1960), with Lassiter v. Northhampton
County Bd. of Elections, 360 U.S. 45 (1959). It is for Con-
gress to decide what legislation is necessary and proper
in the exercise of its powers under either the Commerce
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Clause or Section 5 of the Fowurteenth Amoendment, and
the dongressional choice of approptiate means for exereis-
Ing those powers—so long as the seleeted means arve not
elsewhere prohibited by the. Clonstitution-—should not -be
overturned by the judiciavy. McCnlioch v. Maryland, 4
Wheat. 316, 421 (1819); Katzenbach v. Morgan, 334 U.8.
641, 650 (1966). “Attributes of [state] sovereignty” in-
sulated from federal intjerference under this Court’s deci-
sion in National League of Cities v, Usery,- 426 T.S. 833
(1976), surely do not include the prerogative to diseriminate
on the hasis of sex. See, e.g., Usery v. dllegheny County
Institution District, 544 .24 148 (3d Cir. 1976), cert.
denied, 430 U.S. 946 (1977); Usery v. Bettendorf Com-
munity School District, 423 ¥. Supp. 637 (8.D. Iowa 1976).
See gcizeljc'zilg/ ‘Calhoun, The Thirteenth and Fourteenth
Amendments: Constitutional Authority for Federal Legis-
lation Against Private Discrimination, 61 Minn. L. Rev.
313 (1977). {5




CONCLUSION

For the reasons stated above, the decision of the United
States Court of Appeals for the Ninth Cireuit should he
affirmed.

Respectfully submitted,
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APPENDIX



UNTTED STATES DISTRICT COURT

Easrery Districr or Micmigax
Sovrarry Divisioxn

Civil No. 670165

-y
-

Mrvorep Perers, ef al.,

Plaintiffs,
—] e
Wayxe State Usiversiny, ef al.,
Defendants.
<
Orbper

Defendant having filed a motion for summary judgment
and it appearing to the court that plaintiffs contend that
their proofs will demonstrate that the defendant’s use of
mortality tables to administer its retirement program af-
fords women lower bhenefits than men and, therefore, is
discriminatory and violative of Title VII of the 1064 Civil
Rights Act; and it further appearing that plaintiffs assert
that appropriate statistical data will demonstrate that wwhile
generally women may dic later than men, working wornen
do.not have greater longevity than working men and further
that although the average non-working woman may live
longer, most women and men live the same length of time;
and it further appearing that plaintiffs also seek to dem-
onstrate that defendant may use other non-discriminatory
life expectancy predictors in the administration of its re- -
tirement program, nainely, health, smoking or other com-

|
|
|
|
|
|
|
1



nion éharaéhwi%ic : ;xnd it furihvr appearing th v plaintiffs
herein are en titled ¢ to dmrelop these factual i 188Ues in Qupport
of theu theory of dize anndtor\‘ effect precluding disposi-
tion on summary mdn‘ment, and it {urther appearing to
the court that neither. the Bennet! Amendment- nor (Feneral”
bleb!mc Co. %, Crleczz‘ 429 TU.S. 125 (1976) requires dis-
po\mon of the fa ctual 1ssues on summary judgraent;

A(lculdmzn IT 18 ORDERED that defendant’s motion for
summn m.lj, ]migment bc and the same hereby is. demed

: l /8/ Roserr B. DedMiscio -
! Robert . Delascio

United States District J'zbdg_e '

’ Dated: September 21, 1977



