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INTRODUCTION

"Privacy" today presents paradoxes of knowledge, social vision, and
power. Nowhere are these three paradoxes more evident than in the issue of
abortion.

The current controversy over abortion reflects two distinct sets of issues.
While Roe v. Wade' represents the most striking development in the evolution
of the constitutional right to privacy, which the Supreme Court enunciated in
Griswold v. Connecticut,2 it is also widely viewed as the epitome of the federal
courts' heightened assertiveness since Brown v. Board of Education.3 Roe v.
Wade has evoked a strong response for both reasons, as pro-life forces have
made enormous efforts to limit and eventually overturn what is in their view a
license to murder, a license issued on unprincipled grounds by an unelected
and remote institution.4 Pro-choice groups have defended the right to abortion
with equal, if somewhat belated vigor, for they realize that the re-criminaliza-
tion of abortion would constitute an incalculable blow against the struggle for
women's equality. Defenders of the Court have also been at pains to reject the
charge that Roe v. Wade represents a dangerous and undemocratic usurpation
of power by the judiciary.

1. 410 U.S. 113 (1973).
2. 381 U.S. 479 (1965). See, e.g., Note, Roe v. Wade and Doe n Bolton: The Compelling

State Interest Test in Substantive Due Process, 30 Wash. & Lee L. Rev. 628, 632 (1973) ("The
Court's decisions in the abortion cases should be viewed as a development of the principles set
forth in Griswold v. Connecticut.") (footnote omitted).

3. 347 U.S. 483 (1954). See, e.g., Perry, Why the Supreme Court Was Plainly Wrong in
the Hyde Amendment Case: A Brief Comment on Harris v. McRae, 32 Stan. L. Rev. 1113,
1114 (1980) (Roe v. Wade is one of most controversial cases of "modern constitutional law,"
which began with Brown v. Board of Education).

4. Indeed, the Reagan administration has asked the Court to overturn Roe v Wade. See
Brief for the United States as Amicus Curiae in Support of Appellants, Thornburgh v. Ameri-
can College of Obstetricians and Gynecologists, No. 84-495 (U.S. brief filed July 15, 1985).
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The two sets of concerns running through the abortion controversy-the
debates over judicial activism and the proper scope of the right to privacy-
present a paradox concerning the possibility of knowledge of morality and
politics. Can we "know" that abortion is, or is not, wrong? And can we
"know" that a woman should, or should not, have a right to an abortion?
One response to these questions is complete skepticism: normative "reason-
ing" about the morality of abortion and the right to privacy is simply an elabo-
ration of one's views or tastes, or a cover for the promotion of one's interests.
Another response is that actual knowledge, as opposed to mere opinion or
belief, is possible: as fallible human beings we may not know that we have the
right answer in any given case, but our reasoning does have a determinate
structure by which we might, at least in principle, come to know that abortion
is (not) right or that a woman should (not) have a right to abortion.

Yet in practice what one finds is a selective skepticism. Those who favor
the right to abortion tend to be highly skeptical of attempts to prove that the
fetus is a "person" or "human being." A key argument in the liberal pro-
choice arsenal is that such questions concern subjective moral issues regarding
which people must come to their own conclusions. Yet most pro-choice advo-
cates also tend to be more favorably disposed towards the efforts of the courts
and legal theorists to develop a structured, principled body of doctrine on
basic human rights and social values, including the right to abortion. Most
pro-life advocates, on the other hand, have little difficulty resolving or setting
aside doubts about the possibility of knowing whether the fetus is a person.
Yet many of those most strongly opposed to abortion look with disfavor on
the courts' efforts to elaborate a body of doctrine on basic social values or
individual rights. Such matters, they argue, are subjective concerns which are
incapable of reasoned or principled resolution, and should be left to the polit-
ical process.

To be sure, that there is an inconsistency at all cannot be taken for
granted. Perhaps, in both cases, the selective emphasis on skepticism is simply
a useful rhetorical weapon in the political struggle, unrelated to any deeply
held beliefs about the possibility of knowledge; if so, the paradox is easily
explained. Or, perhaps it is possible to know that abortion is murder, whereas
the scope of the right to privacy is inherently subjective (or vice versa); if so,
the paradox is merely apparent. I believe neither to be the case, however, and
will argue that this selective skepticism stems from a divergence in visions of
the social order, that is, beliefs about what people are like and about how
society should be structured.

Turning to an analysis of these social visions, we find a second paradox.
On the one hand, private life takes on an increasing pre-eminence as the
"moral yardstick" against which everything else, including one's politics, is
measured. From this perspective, one's life acquires meaning only in personal
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experience and intimate associations.' Yet this ideal of private life has a
darker side as well, for the belief in "the moral primacy of the private over the
public sphere of society"6 appears to be accompanied by a psychology of self-
centeredness and an emphasis on personal fulfillment through consumption. 7

Indeed, the ideal itself turns out to be hollow: "the more privatized the psyche,
the less it is stimulated, and the more difficult it is for us to feel or express
feeling."

8

Both sides of this ambiguity coexist in the issue of abortion. On the one
hand, the right to abortion represents a commitment to the notion that the
choice of one's way of life or role is a profoundly personal decision. A woman
may choose to be a mother, or to pursue a career, or to combine the two. The
shape a woman gives her life derives its significance not from passive accept-
ance of some "natural" or God-given plan, but from the fact that she made the
choice herself.' Yet if the right to abortion makes her master of her own fate,
one cannot ignore what appear to be the less palatable aspects of that fate.
Even if one rejects the pro-life charge that a decision to have an abortion is
necessarily selfish or that it inherently undermines "the family," the emphasis
on the exclusivity of the woman's right to decide can too easily seem uncom-
fortably compatible with an atomization of personal life. Further, a social or-
der that tends to substitute personal authenticity for transcendent moral
principle as the supreme guide for action may not prove the most conducive
setting for individuals to pursue the difficult moral issues concerning
abortion. 10

The third paradox concerns our understanding of what "privacy" means
for social structure and power relations. On the one hand, the private sphere
appears to be granted increasing protection from outside interference, and

5. For a good description (and criticism) of this phenomenon, see R. Sennett, The Fall of
Public Man (1976).

6. A. Westin, Privacy and Freedom 330 (1967).
7. See generally, eg., C. Lasch, The Culture of Narcissism (1979).
8. R. Sennett, supra note 5, at 4. Cf. id. at 260 ('The development of personality today is

the development of the personality of a refugee.").
9. See, e.g., Jones, Abortion and the Consideration of Fundamental, Irreconcilable Inter-

ests, 33 Syracuse L. Rev. 565, 567 (1982) ("[O]nly the right to have an abortion may emanci-
pate [a woman] from her traditional position in society and enable her to become a person
valued more in her own right than for the reproductive capabilities by which she is bound.").

10. Indeed, even the concept of religion bears the mark of this shift. One theorist com-
pares privacy to religion, arguing that "[b]oth religion and privacy (at least in some forms)
seek to protect the most intimate, the most sincere, the most deeply felt aspirations of man."
Silver, The Future of Constitutional Privacy, 21 St. Louis U.L.J. 211, 276 (1977). Apart from
the question of the persuasiveness of the comparison, what is striking is the identification of
"religion" with deep, sincere feelings. Cf. Ramsey, Reference Points in Deciding about Abor-
tion, in The Morality of Abortion 60, 61 (J. Noonan ed. 1970) (discussing United States v.
Seeger, 380 U.S. 193 (1965)) ("We believe that a deeply felt, conscientious belief in or outlook
on some public question is really the same, at least in the public forum, as any belief tradition-
ally called religious."); R. Sennett, supra note 5, at 4 ("The Roman in private sought [in Chris-
tianity] another principle... based on religious transcendence of the world. In private we seek
out not a principle but a reflection, that of what our psyches are, what is authentic in our
feelings.").
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turned into a sanctuary from power in which individuals, freed from the dic-
tates or prying of the government, explore the deepest truths about themselves
and realize their inner natures. The growing importance since Griswold of
constitutional restrictions on governmental regulation of intimate relation-
ships and personal choice manifests this development most strikingly: the
Court, claims one conservative critic, has "deregulated" the family.I It ap-
pears that respect for the moral ideal of private life is becoming embedded in
the very structures of power. Yet we may also wonder if that is really so-or,
if it is-whether it constitutes a desirable development. For at the very time
that an enclave of personal autonomy is given constitutional protection, the
family and private life appear to be subjected to a "socialization of reproduc-
tion," a process by which bureaucracy, both governmental and corporate,
"intrudes [into the family] and obliterates its privacy." 12  Worse, the very
ideal of personal life as the highest good may itself be a technique of power. Is
sexuality a key to self-realization and knowledge; or is it a "discourse" in
which individuals enmesh their very understanding of themselves in a web of
power relations? 3

The abortion issue once again epitomizes this ambiguity. On the one
hand, Roe established a woman's freedom to obtain an abortion without fear
of criminal sanctions, a real gain in personal freedom for countless women
who otherwise would have been forced to bear children or risk their lives in
illegal abortions. Yet the privacy cases, including Roe, can be seen in quite the
opposite terms, as representing not a triumph for individual freedom but the
implementation of a state social policy premised on "two standard conserva-
tive views: that social stability is threatened by excessive population growth;
and that family stability is threatened by unwanted pregnancies.""4 Perhaps
Roe marks the first step towards state control of individual reproductive deci-
sions. Further, even if the threat to women's freedom does not take blatant
forms (such as conditioning welfare benefits on having an abortion), in the
longer run the more subtle forms of coercion could weigh most heavily. At
worst, abortion (and contraception) could turn out to constitute one important
means by which women adjust their reproductive capacities to the capitalist
system, especially the labor market. 5

11. Posner, The Uncertain Protection of Privacy by the Supreme Court, 1979 Sup. Ct.
Rev. 173, 196.

12. C. Lasch, Haven in a Heartless World at xxiii (1977). We may doubt, however, that
the family was ever really as much of a haven as this thesis implies. See generally text accompa-
nying notes 359-586 infra.

13. See 1 M. Foucault, The History of Sexuality, (1978); S. Heath, The Sexual Fix (1982);
N. Poulantzas, State, Power, Socialism 63-75 (1978)

14. Grey, Eros, Civilization and the Burger Court, Law & Contemp. Probs., Summer
1980, at 83, 88.

15. See Roeloffs, The Warren Court and Corporate Capitalism, Telos, Spring 1979, at 94,
99. I do not mean to claim that before abortion was legalized, sexuality and childbearing consti-
tuted a pristine realm of individual freedom. On the contrary, the structure of family life has
always been closely related to capitalist development. See Section III infra. Nevertheless, Roe
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The claim that abortion is not intrinsically liberating and that the ideals
underlying the liberal right to privacy are not unambiguously desirable is one
often associated with opponents of abortion. 16 This article approaches these
paradoxes from the other side, from a perspective supportive of the right to
abortion as an essential element of women's liberation but mindful of grounds
for disquiet over the possible impact and significance of the right in its liberal
form. Criticism of the manipulative sexuality so pervasive in capitalist adver-
tising and media need not be premised on a repressive moralism; 7 similarly,
criticism of the liberal pro-choice position for its approach to the morality of
abortion need not be anti-feminist. On the contrary, a "feminist morality of
abortion""8 could be a key ingredient in the struggle to ensure that the right to
abortion is truly liberating.

An essential element of a critique of the liberal right to abortion-a cri-
tique that insists, not that we cut back or withdraw the right, but rather that
we attack the radical inadequacy of any individual right in a liberal capitalist
society-is a rejection of two basic methodologies currently available for un-
derstanding moral questions and their relation to social structure. On one side
are approaches that ask what is "right" in some timeless sense and proceed by
normative reasoning abstracted from social circumstance. One may, for ex-
ample, begin with extremely broad, ahistorical observations about what people
or society are like, and then work out their consequences; or, one might set out
various intuitions and proceed by analogy; or one might begin with some fun-
damental moral or religious principle and then explore its meaning and impli-
cations. On the other side are sociologically oriented approaches, which look
directly to questions of power and interests, and view moral ideas and argu-
ments either as froth or as factors that can only be understood by a sociology
of knowledge.

The contrast between the two methodologies might be characterized as
overdrawn; but-whatever its broader validity-it does accurately character-
ize the options available within the dominant mode of American legal theo-
rizing.19 This bifurcation is particularly clear in the debates concerning
privacy. Numerous conceptual analyses of the right to privacy treat it in an
ahistorical manner. These analyses ask what we mean by "privacy,"2 0 cal for

might indicate a significant transformation in the form of that relationship towards more inten-
sive social control of reproduction.

16. E.g., Swan, Compulsory Abortion, 3 Ohio N.U.L. Rev. 152 (1975).
17. Cf. S. Heath, supra note 13, at 4 (aim is "to begin a critique of contemporary sexuality

S.. from the other side, from a position that is not anti-sex and pro-repression but for change
in the social relations of subjectivity, of our existence as related individuals--a change that
today's construction and valuation of 'sexuality' can be seen to oppose").

18. Petchesky, Reproductive Freedom, 5 Signs 661, 669 (1980).
19. Compare, e.g., Hart, The Supreme Court, 1958 Term-Foreword: The Time Chart of

the Justices, 73 Harv. L. Rev. 84 (1959), with, e.g., Arnold, Professor Hart's Theology, 73
Harv. L. Rev. 1298 (1960). For a general discussion of the question of methodology, see R.
Unger, Law in Modem Society 9-23 (1976).

20. E.g., Gavison, Privacy and the Limits of Law, 89 Yale L.J. 421 (1980); Comment, A
Taxonomy of Privacy, 64 Calif. L. Rev. 1447 (1976).
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"clearer definitions" of the concept,2" or specify the essence of the right to
privacy on the basis of general assertions about some timeless human nature.22

Other analyses eschew talk of the moral claims of privacy and argue instead,
for example, that the family is being invaded or that the idea of an enclave of
personal freedom is an illusion.23

Arguments over abortion are similarly dichotomous. Many concentrate
on the status of the fetus,24 or ask in a general way whether the decision to
bear a child is fundamental to one's personhood; 25 all such approaches pur-
port to give us an answer that would be as valid in one society or time as
another.26 A different set of arguments, however, concentrates on showing
that pro-life advocates are really concerned with keeping women in their
place, or that an anti-abortion policy is simply an attempt to reinstate a con-
servative social order, or that a pro-choice policy really reflects a state deter-
mination regarding population growth. In this mode of argument the moral
claims against abortion--or in favor of it-are more or less dismissed.27

Finally, this dichotomy pervades associated issues as well. Arguments
over funding, for example, may test the consistency of the Supreme Court's
funding decisions against what is argued to be the basic principle underlying
Roe.28 On the other hand, a more pragmatic or "realist" approach can be
taken, charging the Court with showing a bias in favor of middle- and upper-
class women, or contending that it executed a tactical retreat from a contro-

21. E.g., Lusky, Invasion of Privacy: A Clarification of Concepts, 72 Colum. L. Rev. 693
(1972).

22. E.g., Fried, Privacy, 77 Yale L.J. 475 (1968).
23. C. Lasch, supra note 12. R. Jacoby, Social Amnesia (1975). Compare Benn, Privacy,

Freedom, and Respect for Persons, in 13 Nomos, at 1, 13 (J. Pennock & J. Chapman eds. 1971)
(treating "[t]he very intimate connection between the concepts of oneself and one's body" as
"beyond question," (although admitting to a certain cultural relativity as to "the outer limits
of our personalities") with N. Poulantzas, supra note 13, at 29, 63-69 (the "body," as opposed
to "biological individuals," is forged in capitalist social practices), and D. Armstrong, Political
Anatomy of the Body at xi (1983) ("medical knowledge both describes and constructs the body
as an invariant biological reality").

24. E.g., Krimmel & Foley, Abortion, 46 U. Cin. L. Rev. 725, 727-70 (1977).
25. E.g., L. Tribe, American Constitutional Law § 15-10, at 923 (1978).
26. To be sure, extremely broad limits may be announced, as when the analysis relies on

values embedded in "Western culture and religion." See Note, State Intrusion into Family
Affairs, 26 Stan. L. Rev. 1383, 1384 n.7 (1974). But, the qualifications (if any) having been
made, the analysis proceeds in an ahistorical manner.

27. E.g., L. Gordon, Woman's Body, Woman's Right 415 (1976) ("The attribution of
human rights to the fetus is not a new idea but repeats nineteenth-century anti-birth-control
views which, revealingly, fused abortion with contraception. Perhaps sperm and ova have
rights too. This is not to deny the existence of real moral issues about life or to deny the
reasonableness of a position that fetuses ought not to be destroyed. But right-to-life advocates
do not usually fight for 'life' in any systematic way. .... They are reacting not merely to a
'loosening of morals' but to the whole feminist struggle of the last century; they are fighting for
male supremacy."); Grey, supra note 14; Roeloffs, supra note 15.

28. E.g., Perry, The Abortion Funding Cases, 66 Geo. L.J. 1191 (1978); Horan & Marzen,
The Supreme Court on Abortion Funding, 25 St. Louis U.L.J. 411 (1981); Note, Harris v.
McRae, 12 Colum. Hum. Rts. L. Rev. 113 (1980).
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versial area.29

This methodological dichotomy poses a serious obstacle to the develop-
ment of a critical approach to abortion and privacy. We cannot hope to re-
solve the paradoxes of abortion as a matter of knowledge, social vision, and
power structure, unless we overcome the dichotomy between abstract norma-
tive arguments and analyses of power and social structure. Without a different
approach, we will constantly veer between conceptual or analytical arguments
that too easily ideologize individual freedom, thereby obscuring the extent to
which liberal rights may signify heightened social control, and analyses which,
at base, offer no understanding of the individual except as the hapless product
of a total domination from which escape is not merely impossible but incon-
ceivable. Equally, we will be condemned to a sterile juxtaposition of analyses
of abortion which implicitly treat women's individual choice as an oasis of
self-determination and control, and to arguments that their choice is meaning-
less in a society so thoroughly pervaded by inequalities of sex, race, and class.

Thus, I do not plan to argue that abortion is right or wrong for any ab-
stract reason; but neither do I propose to contend that the proponent of a
given view of the morality of abortion or the right to privacy is really con-
cerned only with furthering some political interest. I do not wish to argue that
the "concept of privacy" entails A or B or that we all use it in some particular
way; nor do I intend to assert that the right to privacy is really just ideological.
It is not my hope to demonstrate that Roe was (or was not) a correct interpre-
tation of the Constitution; but neither will I attempt to understand Roe as no
more than an exercise of judicial power in service to some state interest.

Instead, in Sections I and II, I will consider in some detail, liberal moral,
political, and legal theories of abortion and privacy, with two aims. First, I
wish to analyze their structure to show that they are necessarily incoherent.
Second, I will argue that underlying these theories are two conflicting social
visions, which I will call the traditionalist and nontraditionalist. These visions
both help to make sense of the incoherence underlying the theoretical argu-
ments, by attenuating consciousness of the contradictions within them, and
serve as criticisms of social experience, by setting forth an ideal of social life
and individual development.

Next, in Section III, I will examine the relationship of these visions to the
social structure of liberal capitalist democracies. I will argue that "abortion"
and "privacy," the "individual" and the "state," and so on, are not phenom-
ena that can be taken as given for the purpose of theoretical or doctrinal anal-
ysis, but rather are constructed in struggles for power and in reflective
understandings of those struggles. This conclusion, finally, both necessitates
and makes possible a distinct form of doctrine from the liberal one. In the
final section, I will attempt to give some indication of what a nonliberal or
critical theory of abortion and privacy might look like.

29. E.g., Friedman, The Conflict over Constitutional Legitimacy, in The Abortion Dis-
pute and the American System 13, 25-26 (G. Steiner ed. 1983).
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I
THE MORALITY AND POLITICS OF ABORTION

A. Introduction

Much of the political debate over abortion is phrased in terms of a "pro-
life" versus a "pro-choice" position.3" Adherents to the former assert that
abortion is murder and should be prohibited; advocates of the latter rest their
case on the woman's right to decide for herself whether abortion is wrong.
While each position seems to address a distinct concern, the two approaches
exhibit important similarities.

For the pro-life advocate, the issue is one of fact: is or is not the fetus3 a
human being? The value of protecting human life is also an issue at stake
here, but this value is so commonly shared that it is not itself in dispute. Pro-
life advocates assert that in fact the fetus is human and, therefore, abortion is
wrong, except perhaps in the extreme case where the choice is between the life
of the mother and the life of the fetus. Thus, a sharp distinction between facts
and values is drawn, and, the pro-life advocate asserts that the only relevant
dispute is one of fact.3" For this reason, moreover, the distinction between
public discourse and private decision is collapsed. In society's decision
whether to outlaw abortion or refuse public funds for it, and in the individual
person's thinking about the morality of abortion, precisely the same factor
counts: the status of the fetus.

For the pro-choice advocate, on the other hand, the dispute turns on fun-
damental values, not questions of fact.3 3 The pro-choice advocate asserts that

30. Except where the context makes it inappropriate, I use the terms "pro-life" and "pro-
choice" because these are the labels by which adherents to each side describe themselves. It
should also be noted that the "pro-choice" position which I analyze in this section is a liberal
individualist one; I discuss more radical and feminist understandings of abortion and privacy in
sections III and IV infra.

3 1. In the following discussion, I use the term "fetus" to encompass all stages of develop-
ment from conception onwards.

32. See, e.g., 1 The Human Life Bill: Hearings on S.158 Before the Subcomm. on Separa-
tion of Powers of the Comm. on the Judiciary, 97th Cong., 1st Sess. 13 (1981) [hereinafter
Human Life Bill Hearings] (statement of Prof. Hymie Gordon) ("[N]ow we can say, unequivo-
cally, that the question of when life begins-is no longer a question for theological or philosoph-
ical dispute. It is an established scientific fact."); id. at 18 (statement of Dr. Jerome Lejeune)
("the scientific fact that [the fetus] is a human being cannot be disputed"); Kimble, Abortion on
Request: Is It Really "Liberal"?, 1 Texas So. Intra. L. Rev. 173, 174 (1971) ("the beginning of
life is scientifically ascertainable"). But see G. Grisez, Abortion: The Myths, the Realities and
the Arguments 274 (1970).

33. See, e.g., 1 Human Life Bill Hearings, supra note 32, at 102-04 (statement of Daniel
Callahan). But see L. Sumner, Abortion and Moral Theory 15-20 (1981) (claiming that what
distinguishes pro-abortion advocates from anti-abortion advocates is, essentially, that the for-
mer believe the fetus not to be a person while the latter believe it is). Such a view, however,
overlooks the sense in which pro-choice advocates see themselves as arguing over a different
matter-the right to choose-from that which pro-life advocates emphasize, the "personhood"
of the fetus. See, e.g., M. Barrett & M. McIntosh, The Anti-social Family 14-15 (1982) ("The
feminist position on abortion is a woman's right to choose, and feminists would defend to the
hilt the right of any woman not to have an abortion irrespective of the grounds she gave for
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since values are personal matters, the individual, not the state, should make
the decision regarding the morality of abortion. Thus, the pro-choice advo-
cate draws the same sharp distinction between fact and value that the pro-life
advocate draws, but as the issue is felt to be one of value, the distinction be-
tween public discourse and private morality is absolute. For the pro-choice
advocate, the one issue relevant to the public debate about abortion is who
should make the decision-the state or the individual. In private decision
making, in contrast, each individual must determine for herself not merely the
ultimate verdict on the morality of abortion, but also what factors-such as
the "personhood" of the fetus or the kind of life the child would have-should
count in deciding its morality.

These outlines describe, in broad terms, the predominant moral and polit-
ical arguments concerning abortion. Yet neither the question, "is the fetus a
human being?", nor the question of who-the state or the individual-ought
to decide the issue, can be resolved in a nonarbitrary way within the confines
of liberal thought. Further, abortion presents more than a problem of doc-
trine; it implicates central aspects of actual social experience as well. A com-
plete account of the abortion issue must therefore go beyond an analysis of
doctrines to include our actual social experience. This section will explore this
aspect by focusing on several major areas of controversy, including attitudes
towards sex, the family and the role of women, and attempts to assert control
over human biology.

Briefly, those who oppose abortion tend to have a "traditional" view of
sex, women's roles, and the degree to which humans should attempt to control
their biology. Abortion opponents tend to see sexual relations as proper solely
in marriage and for the purpose of procreation. Alternatively, sex may be
considered acceptable without any conscious procreative purpose but only be-
cause the framework of marriage "excuses" lust. Or sex may be thought to
have positive value, but only within the traditional structure of marriage.
Those who oppose abortion also tend to emphasize and advocate the tradi-
tional role of women as mothers and homemakers. Finally, opponents of
abortion reject or are highly suspicious of attempts to achieve individual or
social control over biology, whether through living wills, genetic engineering,
or other means.

Those who support the right to abortion generally hold a different view
on each point. For now, it will be sufficient to characterize these "nontradi-
tionalist" positions negatively. The nontraditionalist does not accept, or at
least accept fully, the idea that sex has any intrinsic meaning or that it is
proper only within some established framework like marriage. The nontradi-
tionalist also rejects the "traditional" confinement of women to the role of
mother and homemaker. Finally, the nontraditionalist sympathizes with the
desire to take more active control over the terms of life, making "quality of

making this choice. The anti-abortion position is in fact an anti-choice position .... ."). See
generally B. Sarvis & H. Rodman, The Abortion Controversy 15-26 (2d ed. 1974).
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life" an issue not only in the abortion context but also in the context of such
issues as euthanasia, living wills, and brain death.

Admittedly, these associations might be purely contingent ones. For ex-
ample, the considerations relevant to the question, "is the fetus a human be-
ing?", might have little to do with opinions about the role of women. It might
be that there is nothing in the positions of pro-choice or pro-life advocates
which would make it inconsistent to oppose abortion and favor the Equal
Rights Amendment. Similarly, it does not appear impossible or logically con-
tradictory to support a right to abortion even while condemning the Supreme
Court's decision in Roe.34 Further, many of those who favor abortion dispute
the idea that a position on abortion might in any way be tied to positions on
other issues, as when they take pains to reject pro-life claims that the availabil-
ity of abortion takes us inevitably towards Nazism. Perhaps the connection
between positions on abortion and traditional and nontraditional views on
other matters is an empirical one-and nothing more.

Nevertheless, I believe this connection is more than coincidental.
Although it is by no means a matter of logical entailment, there is a link be-
tween the pro-life position and the traditionalist perspective, and between the
pro-choice position and the nontraditionalist perspective. Essentially, the tra-
ditionalist and nontraditionalist perspectives are visions of the social order-
reflective understandings of what society necessarily is and what it should be.
These social visions attenuate consciousness of the contradictions of liberal
thought and give it an appearance of coherence. It is this attenuated con-
sciousness of the inconsistencies of each position that allows each group to
offer its position as a coherent (even the definitive) philosophical or moral
answer to questions about abortion and privacy.

This section first analyzes the issues of whether the fetus is a human be-
ing, and whether abortion is encompassed within the political right to pri-
vacy. It then analyzes the opposing social visions which can be discerned in
the debates over abortion and privacy. Finally, this analysis is used to present
more clearly the paradox of selective skepticism discussed in the Introduction.

B. Abortion and Privacy as Problems of Liberal Thought

L The Morality of Abortion

For most pro-life advocates the central issue is whether the fetus is a
human being. Further, many pro-choice advocates would agree that the issue
of the status of the fetus must at least be addressed by the individual woman
when she makes her own personal decision concerning abortion."5 Many ar-

34. 410 U.S. 113 (1973). See, e.g, Ely, The Wages of Crying Wolf, 82 Yale L.J. 920
(1973).

35. Obviously, one cannot make absolute characterizations of the positions involved. For
most pro-life advocates, for example, resolution of the "personhood" issue does not fully decide
the question of the morality of abortion. For a discussion on the double effect doctrine see, e.g.,
Finnis, The Rights and Wrongs of Abortion: A Reply to Judith Thomson, 2 Phil. & Pub. Aff.
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guments have been offered to show that the fetus is or is not a person; all are
inconclusive by necessity. The main purpose of the discussion here is not to
criticize particular answers that have been offered and propose a new one, but
rather to conduct a methodological inquiry into the question itself and the
possible terms on which it might be answered.

In doing so, it will be helpful to distinguish three approaches. The first, a
theological approach, poses the issue in terms of when the soul enters the fe-
tus. The second, a factual approach, consists of a search for some attribute or
attributes without which a being is not human and with which it is. One may
ask, in other words, is the fetus a "human being" or "person"?36 The third,
or moral, approach poses the issue directly as a question of whether abortion
is right without attempting any definition of what the fetus "is."

This threefold categorization of the approaches to the status of the fetus
is not the only possible one. Indeed, for purposes of the present discussion, the
theological question could be assimilated into the factual one. Nevertheless, it
is helpful to discuss them in terms of these three types: each one can be seen as
a rephrasing or recasting of the preceding approach to avoid its intractable
difficulties.

a) When Does the Soul Enter the Fetus?

One way of deciding whether the fetus is a person is to ask when the soul
is infused into the body. If the soul has not been infused, the fetus is not
human; therefore abortion is not the killing of a human being.37 In the abor-

117 (1973) ("double effect" doctrine); D. Granfield, The Abortion Decision 132-37 (1969).
Equally, one can argue that a woman has a right to abortion even if the fetus "is" a person. See
Thomson, A Defense of Abortion, 1 Phil. & Pub. Af. 47 (1971). Nevertheless, it is safe to say
that the status of the fetus is commonly seen as a matter of peculiar importance, in that defini-
tive resolution of that issue one way or the other would profoundly shape the character of
whatever else was left to debate on the morality and politics of abortion.

36. I use the terms "person" and "human being" interchangeably.
37. I intend to make no analysis here of any particular religion's approach to ensoulment,

though I may advert to religious views at times. My aim is not to analyze, much less refute, any
particular religious doctrine. That the Catholic Church, for example, predicates its official op-
position to abortion on no one particular theory of ensoulment, including that of immediate
animation, is irrelevant to my analysis. Nor are the intricacies or subtleties of the debate over
ensoulment by Catholic theologians the main object of my attention. For a treatment of the
Catholic position on abortion and ensoulment, see generally J. Cannery, Abortion: The Devel-
opment of the Roman Catholic Perspective (1977); id. at 304-08 (summary of history of Catho-
lic teaching on animation). I intend, instead, to look at the notion of "ensoulment" in the more
colloquial or popular sense, which is how it is used in the abortion debate.

I have two reasons for addressing ensoulment. First, sometimes ensoulment is discussed in
debates over the status of the fetus and it should be included for the sake of completeness.
Second, and more important, many people dismiss the whole ensoulment question as intrinsi-
cally meaningless because it focuses on an ineffable quality or phenomenon. See, e.g., Abortion
and Animation, in 2 Abortion in a Changing World 1, 5 (R. Hall ed. 1970) [hereinafter Abor-
tion and Animation] (question of ensoulment is "nondebatable" because it is "nonverifiable"
and "nonfalsifiable") (remarks of Joseph Fletcher). By showing here that the structure of the
debate over personhood is the same as that over ensoulment, I wish to demonstrate that the
same charge of ineffability could as easily be made of "personhood" or "humanity."

Imaged with the Permission of N.Y.U. Review of Law and Social Change

1984-85]



REVIEW OF LAW & SOCIAL CHANGE

tion debate, the soul and its infusion are assumed to have two central charac-
teristics. First, the soul exists independently of our knowledge, perception, or
recognition of it, and "infusion" likewise occurs independently of our knowl-
edge of its occurrence, as a "real event in the objective order."3 Second, the
soul is an essential whole, that which makes a being truly human for all pur-
poses. Similarly, the act of infusion is a discrete event-one that either occurs
or does not occur, and before which the thing is not a human being and after
which it is. In other words, after ensoulment the fetus is every bit as much a
human being as an adult is. These two claims, the first of which concerns the
possibility of knowledge and the second of which concerns the nature of that
knowledge, can be summarized by saying that the soul is the "intelligible es-
sence" of human beings. 39

I will attempt to confirm, in two ways, that this account is what one has
in mind when taking this approach. First, I will examine how the failure of
various attempts to identify the moment of ensoulment casts doubt on the
possibility of any knowledge of it. Then I will analyze the problematic nature
of that knowledge by exploring the consequences of adopting one solution and
mode of analysis or another.

In addressing the issue of when the soul enters the fetus, one common
approach is to look for evidence in biological data on fetal development. The
general scheme of the biological approach is to list certain likely points for the
ensoulment of the fetus or embryo, such as conception, quickening, viability,
and birth, and ask which is the most likely moment.

In deciding upon one of these possibilities, one might look directly at
each possible moment and try to discover positive reasons for concluding that
ensoulment has or has not occurred. For example, conception may be favored
because it seems to be a discrete event, an "objective discontinuity."40 That is,
it marks a qualitative change from two separate entities that alone can never
be anything other than human sperm and egg, to a single entity that with time
will become a child. But, given the phenomenon of fetal wastage, one may
argue that "if all these early miscarried fetuses possess souls, the majority of
'humans' in heaven will never have even reached a state of being organized
into fetal human shape." This might lead one to reject conception as the time

38. Noonan, An Almost Absolute Value in History, in The Morality of Abortion 1, 54 (J.
Noonan ed. 1970) (referring to "humanity" of fetus).

39. For my analysis of the ensoulment debate, I draw largely on P. Steinhoff & M. Dia-
mond, Abortion Politics 94-100 (1977); Abortion and Animation, supra note 37, at 1-18; D.
Granfield, supra note 35, at 140; R. Gardner, Abortion: The Personal Dilemma 122-28 (1972);
W. Reany, The Creation of the Human Soul 173-98 (1932); Donceel, A Liberal Catholic's View,
in 1 Abortion in a Changing World 39-45 (R. Hall ed. 1970); Gerber, When is the Human Soul
Infused?, 22 Laval Theologique et Philosophique 234 (1966); See also D. Callahan, Abortion
418-20 (1970); Gahringer, Observations on the Categorical Proscription of Abortion, in Abor-
tion: Pro and Con 53, 57-58 (R. Perkins ed. 1974). On "intelligible essences," see R. Unger,
Knowledge and Politics 31-36 (1975).

40. Noonan, supra note 38, at 56 (referring to "humanity").
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of ensoulment.4 '
The moment of quickening-when the mother first feels movement by the

fetus-is another possible point. It has a certain amount of support in history:
the abortion of a fetus before quickening was not a crime at common law,
while abortion after quickening was illegal.42 On the other hand, one might
argue that quickening is an unlikely point for the moment of ensoulment both
because it seems to have to do more with the mother's feelings and percep-
tions-whereas we are searching for an "objective" event-and because actual
bodily movement (as opposed perhaps to the potential for movement) cer-
tainly does not seem like an "essential" human characteristic.43

Viability is another potential point of ensoulment, as it is the point when
the fetus is capable of being an independent human being, even if in actuality it
is not.' The time of "viability," however, varies with medical technology:
the more advanced the technology, the earlier the point at which the fetus can
survive separation from the mother. It is hard to imagine that the timing of an
event that is essentially independent of our knowledge could be manipulated
by improvements in medical techniques. 45

Finally, birth might be chosen as the point of ensoulment,46 for here is
surely a qualitative, discrete change, one that is inherently followed by the
presence of what is unquestionably a human being. Yet one can object that
there is little if any basic difference between a newborn infant and an eight
month old fetus. Indeed, it would seem strange to say that a doctor who deliv-
ers a baby by Caesarean section a month before the natural time of birth has
thereby caused the baby to be ensouled a month earlier than it otherwise
would have been.4'

41. See R. Gardner, supra note 39, at 124; see also G. Williams, The Sanctity of Life and
the Criminal Law (1957). In turn, one could ask whether the conclusion really follows from the
premise: what is wrong with the notion that indeed most" 'humans' in heaven" never saw the
light of day? Such a question can be answered by replying that "the idea would debase the
doctrine of Man," but that in turn would only lead to further questions. R. Gardner, supra note
39, at 124. The underlying problem, I will argue, is the plasticity of the idea of "the soul" as
used in the abortion debate. See text accompanying notes 51-54 infra.

42. On the treatment of abortion in American common law in the nineteenth century, see
J. Mohr, Abortion in America 3-19 (1978). On the English common law of abortion, which
may have been somewhat different, see G. Williams, supra note 41, at 151-52; D. Granfield,
supra note 35, at 73-74; Means, The Law of New York Concerning Abortion and the Status of
the Fetus, 1664-1968, 14 N.Y.L.F. 411, 419-26 (1968).

43. Cf. Byrn, Abortion on Demand: Whose Morality?, 46 Notre Dame Law. 5, 10 (1970)
(quickening is subjective matter of maternal perception rather than a fetal achievement).

44. See, e.g., G. Williams, supra note 41, at 230.
45. Cf. Riga, Byrn and Roe, 23 Cath. Law. 309, 325 (1978) (time of viability "artificial"

because dependent on technology).
46. Cf. Jakobovits, Jewish Views on Abortion, in Abortion, Society and the Law 103-21

(D. Walbert & J. Butler eds. 1973) (birth as time of becoming person as Jewish view); Smith,
Abortion-The Theological Tradition, in Abortion: Pro and Con 37, 39-40 (R. Perkins ed.
1974) (same); G. Grisez, supra note 32, at 127-35 (same); J. Connery, supra note 37, at 7-21
(same); id. at 23 (Stoic philosophy).

47. Cf. 1 Human Life Bill Hearings, supra note 32, at 968 (statement of Dr. Carolyn Ger-
ster) ("Pro-abortionists who insist that a human exists only at birth speak as though 'per-
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Other arguments concerning ensoulment take a more indirect approach.
One may, for example, assert that the child is of course a human being, and
the sperm and egg alone are not, and then trace back through the entire pro-
cess of fetal development looking for some sufficiently discrete, qualitative
break that will indicate when ensoulment has occurred. Once again, concep-
tion seems to be the most likely candidate. Similarly, we can acknowledge
uncertainty, asserting that "we don't know for sure" when ensoulment occurs,
and conclude that to be on the safe side we should choose an early, likely
candidate as the point of ensoulment-again conception.48

Conception, then, seems to be the favored answer for this approach. For
one thing, we are looking ultimately for an event (ensoulment) that is funda-
mentally independent of our experience of it; points other than conception
seem open to human intervention. We can push forward the time of viability
or birth; the mother may or may not notice a slight movement by the fetus.
Conception, however, even if it takes place in a laboratory dish, occurs pre-
cisely at the moment when sperm and egg unite. Moreover, conception seems
to be a point of "objective discontinuity" that parallels the notion of the soul
entering the body. Conception is not only the most obvious point of disconti-
nuity, but it also necessarily occurs at precisely the same moment in fetal de-
velopment in every particular case. In contrast, although viability and birth
occur at roughly 24 to 28 weeks and nine months after conception respec-
tively, there is no single time at which either necessarily occurs for all in-
fants.49 Conception seems to be a universal characteristic, "there" for all
purposes and circumstances, and invariable in its nature from person to per-
son or society to society-unlike the exact time of birth, which varies by
purely individual factors, and viability, which varies according to technology,
available medical care, and so on.50

sonhood' or 'ensoulment' is hovering over the delivery table ready to be 'zapped in' with the
first breath of air.").

48. See, e.g., Gahringer, supra note 39, at 53, 59; R. Gardner, supra note 39, at 122 (argu-
ing that "the Roman Catholic Church has played for maximum safety for the soul by absolutely
forbidding abortion on any grounds, although never pronouncing on the time of the infusion of
the soul"); O'Donnell, A Traditional Catholic's View, in I Abortion in a Changing World 34,
38 (R. Hall ed. 1970) ("since it is at least quite probable that ensoulment does coincide with the
very earliest stages of embryonic life, the only practical working premise, from a moral view-
point, is to treat the human conceptus as if the moment of a new and distinct human life were
certainly the moment of conception").

49. For descriptions of fetal development, see D. Callahan, supra note 39, at 371-73; D.
Granfield, supra note 35, at 15-25; Corner, An Embryologist's View, in 1 Abortion in a Chang-
ing World 3-15 (R. Hall ed. 1970).

50. Cf. Abortion and Animation, supra note 37, at 13 (ensoulment as question of "when
God makes some sort of supernatural substance intrinsic to the biological fetus"). The
"wholeness" of the soul, as well as the notion of it as "substance" added to the body, is sug-
gested by the references to the time it "enters" the fetus (see, e.g., G. Williams, supra note 41, at
150; P. Steinhoff & M. Diamond, supra note 39, at 97; J. Pelt, The Soul, The Pill and the Fetus
87 (1973), or is "infused" into it (see, e.g., R. Gardner, supra note 39, at 122; D. Granfield,
supra note 39, at 64; Donceel, supra note 39, at 39). As I make clear in the text below, other
views of the nature of the soul are possible as well, including ones that do not implicitly view the
soul as a "substance" that a being has or does not have, and ones that envision different sorts or
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The theological approach, then, appears capable of providing a coherent
account of the point of ensoulment, which, in light of the biological data,
seems to be conception. Yet, the notion of the soul as intelligible essence fails
in two ways. The first is the result of an irreducible a priori element in our
examinations of fetal development. That is, we bring into the investigation a
predetermined idea of what the soul is like and what would be evidence for it,
and use this notion to select certain data as presenting persuasive indications
that infusion occurs at one time rather than another. A look at two different
notions of the "soul" will make this clear.

One idea, more modem, is a dualistic one: there is a soul and a body, the
two being only contingently (though, of course, during lifetime, inescapably)
connected to each other. The soul tends to be identified with "higher" func-
tions like thinking and emoting; the idea of an animal soul is rejected. The
soul, then, must enter the body at some point, and we search for that point by
looking for a discrete, discontinuous moment in the process of fetal develop-
ment: conception.

We may, however, understand the soul in a second, quite different way.
For example, one might adopt an "Aristotelian" view of the soul as the or-
ganizing principle of the functioning living body, and believe that there could
be a human soul present only when the body has developed to a point where it
functions in a human way.5 Before that point, it would have only the "vege-
tative" or "nutritive" soul appropriate to other nonhuman beings; after that
point, it would have the "intellectual" soul in virtue of which it would be
human. Taking this view of the soul, one might easily be led to consider later
stages of fetal development as the time of ensoulment. The stage at which the
fetus becomes recognizably human in appearance might be one candidate; an-
other might be the stage at which the previously undifferentiated embryo has
in place all the major internal organs, a central nervous system, and the like.5"

Which idea is "correct"? Looking more closely at the process of fetal
development will never answer this question. Indeed, we seem to have no way
to gauge the relative truth of these notions. It seems that the attempt to "dis-
cover" the moment of ensoulment can ultimately be nothing more than the
mustering of facts to support subjective theories of what the soul is. Indeed,
because whatever notion of soul one adopts is subjective, it seems infinitely

stages of the soul (such as animal or vegetative). See, e.g., W. Reany, supra note 39, at 109.
What all such views do share, however, is the belief that it is the soul which makes the being
flatly human. See, e.g., id. at 124 (soul is "the first principle and source of life in the body").

51. I label this approach "Aristoteian" simply as a convenient name for a view of the soul
as the "organization to function" of a being. See generally Aristotle, De Anima (NV. Ross ed.
1961); M. Nussbaum, Aristotle's De Motu Animalium 148 (1978). I do not mean to refer
specifically to Aristotle's notion that the male fetus is "formed" at 40 days after conception and
the female at 90 days. See Aristotle, Historia Animalium bk. 7, ch. 3 (J. Smith ed. 1910). See
generally D. Granfield, supra note 35, at 49-50.

52. Cf. Donceel, supra note 39, at 44 (arguing against a theory of "immediate animation,"
and concluding that fetus is not a person "during the early stages of pregnancy"); Donceel,
Abortion, Continuum (Spring 1967).
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manipulable, depending on exactly how the general notion is made specific.5 3

But without a more definite and less manipulable idea of what the soul is, we
will never have a benchmark against which we can definitively judge the theo-
ries. In turn, our inability to gain such knowledge with certainty seems to

53. There are many examples of this plasticity with regard to the dualistic notion of the
soul as a separate substance from the body. First, conception is a point of discontinuity, but how
much discontinuity do we need to determine when the soul has entered the fetus, and how do
we measure the "amount" of discontinuity? For some, there is little discontinuity at concep-
tion; all that happens is that two groups of chromosomes converge and "[t]here is no more...
human life. . present after this rearrangement than there was before." Abortion and Anima-
tion, supra note 37, at 10 (remarks of Cyril Means); American Friends Service Committee, Who
Shall Live? Man's Control Over Birth and Death 19-22 (1970); Potts, The Problem of Abor-
tion, in Biology and Ethics 74-75 (1969). In contrast, the beginning of brain waves might seem
like the flipping of a switch that marks the start of the most characteristic human activity
(mental activity), a point which finds great favor in the identification of the soul with "higher"
functions.

A second example is the implantation-conception dispute. Conception is sometimes re-
jected on the ground that the fertilized egg may subsequently divide into two or more independ-
ent zygotes that develop into separate fetuses. This possibility disappears at the time of the
implantation of the egg in the uterus, and so some theorists support that moment as the time of
ensoulment: our idea of what a soul is does not typically include the possibility that it may split
in two. See Donceel, supra note 39, at 43 ("metaphysical impossibility"); J. Fletcher,
Humanhood: Essays in Biomedical Ethics 134 (1979). Why, however, can it not be argued that
our usual notion is incorrect? Cf. Brody, On the Humanity of the Fetus, in Abortion: Pro and
Con 49, 84 (R. Perkins ed. 1974) ("One amoeba can become two, so why can't one living
human being become two?"). Another response is to avoid the dilemma entirely. Grisez notes
and apparently agrees with the view that the fertilized egg before twinning could be viewed as
the parent of the twins, thus making the parents of the child later born its "grandparents." G.
Grisez, supra note 32, at 25. The difficulty is, of course, that if we call this idea "implausible"
we are evaluating it against an image of the "true nature" of the soul that depends on some kind
of knowledge other than observation of the facts of fetal development. Just as significantly, even
if we accept the implausibility of "soul-splitting" there is nothing to stop us from asserting that
no such thing need occur: at the moment of division, a new soul is created and infused into the
new embryo or embryos. See Gerber, supra note 39, at 242. Infusion, in this view, would
certainly occur at conception and possibly take place at the subsequent moment of division.

We find the same plasticity in the "Aristotelian" variants of the soul. As we noted above,
the idea of the soul as the form of the body, organized to function in a characteristically human
way, can lead us to favor a relatively later moment for ensoulment. See generally W. Reany,
supra note 39, at 173-98. We may, however, ask whether the functioning must be actual or
potential for the form to be present. That is, "[c]hromosomes suggest very strongly what Aris-
totle referred to as the 'animal soul,' the 'form of the body,' which he took to be of the essence
of the being realized. It is but a step then to the belief that the human soul appears when the
chromosomes begin to direct generation in the fertilized human egg." Gahringer, supra note 39,
at 57 (noting but disagreeing with the argument). See Ramsey, Reference Points in Deciding
About Abortion, in the Morality of Abortion 60, 67 (J. Noonan ed. 1970) (chromosomes as
"formal cause" of fetal development); D. Granfield, supra note 35, at 21-22. We might reply,
though, that this soul is not the specifically "human" soul, to which we could answer that it is
indeed specifically human because the genetic makeup of the being whose soul it is is human.
Cf. Noonan, supra note 38, at 5 n.8 ("Can it be said that what is generated by the copulation of
two animals is a plant?") (referring to the idea of an earlier, "vegetative" soul in fetal develop-
ment); Gerber, supra note 39, at 239 (rejecting postulation of animal and vegetative souls as
needlessly introducing metaphysical entities); 1 Human Life Bill Hearings, supra note 32, at 967
("[I]orses beget horses and cats beget cats. Anyone conceived by human parents and possess-
ing the genetic and chromosomal pattern appropriate to homo sapiens can be nothing less than
human. No woman, to my knowledge, has ever given birth either to a carrot or an airedale.")
(statement of Dr. Carolyn Gerster).
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confirm that ultimately we are engaged in a subjective investigation. To be
sure, one looks at facts-and may even be persuaded by new discoveries to
choose a different point for ensoulment-but always in the light of some idea
of the soul that is adopted independently of any empirical investigation. Any
"discovery" of the time of ensoulment turns out merely to reflect the image of
the soul the theorist brought into the investigation. Consequently the entire
notion of recognizing the fetus as a person because of some real, objective
event in the moral order simply collapses.'

As if this difficulty were not enough, there is a second general problem
with the soul as an intelligible essence: not only must it be "intelligible," but it
also must be an essence. That means that if the fetus has a soul, then it is every
bit as much a human being as a child or an adult, a person under all circum-
stances and from all viewpoints. Yet this conclusion entails consequences that
are highly difficult if not impossible to accept. For example, abortion becomes
murder, literally, if the fetus has a soul, and if we allow the death penalty
generally there must be some cases of abortion for which it would apply as
well." Or consider the fact that perhaps one half of all fertilized eggs abort

54. There is one other possible way to overcome this problem. This is to assert the accessi-
bility of a different kind of knowledge: revelation. The teaching of a particular religion might
provide us with divine authority for the belief that ensoulment occurs at conception. However,
the "revelation" could be legal or social as welL We may view legal or moral doctrines or
practices as evolving toward some particular answer, or alternatively as stating it early on and
holding to it throughout the ages. The obvious problem with this approach, however, is that
there are contficting revelations and we have no method for selecting the correct one. Historical
traditions may be the product of force, mistakes, or circumstance. But even if we could over-
come this difficulty, there would still be insuperable problems in interpreting the revelation. See
text accompanying notes 149-155, and text accompanying notes 261-281, infra.

55. Given that attention has been focused on whether abortion should be legal and
whether it should be publicly funded, it is not surprising that the issue of criminal penalties for
abortion is not often discussed, or that when it is the discussion is entirely unsatisfactory. See,
e.g., Horan, Franzel, Crisham, Horan, Gorby, Noonan, & Louisell, The Legal Case for the
Unborn Child, in Abortion and Social Justice 105, 113-14 (T. Hilgers & D. Horan eds. 1972)
[hereinafter Horan & Franzel] (denying that the failure to apply the death penalty to abortion
indicates doubt as to the fetus' humanity) or indeed evasive, see, e.g., I Human Life Bill Hear-
ings, supra note 32, at 500 (not "utterly repugnant" to apply penalties for murder to abortion if
logic requires it). Yet the issue is an extremely revealing one, for the "essentialist" view either
requires the possibility of applying the death penalty for abortion, if it is applied at all, or calls
into question the full humanity of the fetus.

Suppose we were to exempt from capital punishment those who murder elderly people or
blacks. Clearly, we would take it as an indication of a lesser value placed on the lives of mem-
bers of those two groups; the same holds true with respect to the fetus. See Oteri, Benjoia, &
Souweine, Abortion and the Religious Liberty Clauses, 7 Harv. C.R.-C.L L. Rev. 559, 580-82
(1972). We may reply that we exempt abortion, not because of a judgment as to the status of
the fetus, but because the circumstances of abortion do not call for it. See G. Grisez, supra note
32, at 427. This has the merit of recognizing that the applicability of the penalty is generally
based upon the character of the defendant and the circumstances of the crime (and not the
status of the victim), but it is unconvincing in the case of abortion. In general, there is a rather
curious shift of emphasis when pro-life advocates turn from a discussion of the morality of
abortion to a discussion of penalties for it. Not only is abortion murder of an innocent unborn
child, pro-life advocates inform us, but it is murder committed typically for one reason: the
woman's selfish convenience. See, e.g., Quay, Justifiable Abortion-Medical and Legal Foun-
dations, 49 Geo. L.L 395, 446 (1961) ("There will always be women to shut their ears to every-
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spontaneously in the early period of development-the woman may not even
know she is pregnant. 6 If we feel a moral obligation as a society not to ignore
diseases and medical problems that contribute to infant mortality, it is hard to
reject the conclusion that we must also devote significant resources to an at-
tempt to reduce the mortality of embryos in their early stages. If it is right to
try to save the lives of one class of ensouled beings, we can hardly deny the
same efforts to another on the ground that they are just different.17

Admittedly, arguments against any of these consequences can be made,
but they entail either inconsistency or tacit rejection of the idea that the status
of the fetus as an ensouled being entitles it to as much respect for its life as is
accorded to that of children and adults. For example, one might argue that the
fetus is indeed "ensouled" from the moment of conception, but that the killing
of an ensouled being is not always murder: fetuses are not members of the
public community, and that difference is morally relevant to the decision to
apply the full penalties for murder to abortion. The obvious difficulty with
this approach, however, is that it immediately raises the issue of why this rele-
vant characteristic does not in fact go to the matter of ensoulment in the first
place. For example, if the soul is taken to mean the functioning principle of
the body, perhaps that includes some minimal interaction (such as being seen
or felt) with other members of the community. From here one could return

thing but their own desires."). Cf. Gerber, Abortion: Two Opposing Legal Philosophies, 15
Am. J. Juris. 1, 21 (1970) (denouncing moves to liberalize abortion laws) ("The morality of the
masses has always been convenience. .. ."). Yet when the issue of penalties arises, we are
assured that passage of the Human Life Bill, for example, would not mean "a pell-mell rush to
make the women who might have an abortion a murderess, or the person perpetrating the
abortion, the physician involved, the abortionist, a murderer." 1 Human Life Bill Hearings,
supra note 32, at 175 (remarks of Sen. John East). This assurance is puzzling, for how can we
rule out in advance the possibility that the circumstances and motivation attending a particular
abortion would be as bad as those attending a murder? For example, one woman, to spite her
husband, pays a hired murderer to kill her child; another woman, for the same reason, pays a
doctor to perform an abortion on her. To those who advocate the full humanity of the fetus
based on religious and ethical beliefs, the two crimes are fundamentally the same. Even if such
circumstances are infrequent, what reason can there be for absolutely forswearing application of
the death penalty for abortion in these circumstances, except that we are not fully convinced
that the crime is murder (or as bad as murder)?

There is, to be sure, one reply available: we might say that all fetuses, unlike the elderly,
blacks, or any other group, necessarily share some characteristic relevant to penalties for mur-
der, characteristics that make it permissible never to apply the severest punishment for abor-
tion. But, as I will argue below, see text accompanying notes 57-58 infra, while this response
succeeds in refuting the charge of inconsistency, it does so at the cost of reopening the question
of the status of the fetus as an "ensouled" being.

56. See M. Potts, P. Diggory, & J. Peel, Abortion 540 (1977); G. Grisez, supra note 32, at
30-33.

57. Bok, Who Shall Count as a Human Being? A Treacherous Question in Abortion Dis-
cussion, in Abortion: Pro and Con 91, 95 (R. Perkins ed. 1974). To use an argument often
proffered by opponents of abortion, if the only distinction between a newly conceived fetus and
a newborn infant is one of age, is it not difficult to justify total unconcern for the high rate of
mortality of the former while taking every effort to save the lives of the latter? Cf. Riga, supra
note 45, at 321 (distinction between unborn/born is simple age discrimination); Noonan, supra
note 38, at 2 (suggesting same).
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to all the arguments on ensoulment. Perhaps the moment of quickening
marks such a beginning; or possibly only birth fulfills it; or possibly, as we
become more aware of fetal development or see pictures of developing fetuses,
and so on, fetuses become functioning "members" of the community as a class
from the moment of conception. In other words, we can avoid the problem of
the essentialist nature of the knowledge we seek only at the cost of plunging
back into the difficulties that cast doubt on whether any knowledge in this area
is even possible.

In light of these difficulties, it seems that we are asking for too much: an
"objective" knowledge that is "essentialist" as well. Before we accept the con-
clusion that the issue "is the fetus a human being?" is insoluble, we must con-
sider alternative ways of stating the problem. Perhaps we can find some
purely analytic method for deciding what is human, one that does not depend
on a priori, unverifiable notions of the soul.

b) Is the Fetus a Person?

The idea of ensoulment as a way to determine the status of the fetus is by
no means rare, but attempts to phrase the issue in terms of whether the fetus is
a "person!' or a "human being" are far more typical. The aim here is to avoid
the injection of apriori notions of humanity, cast as conceptions of the "soul,"
by simply analyzing facts about all human beings. 8 This endeavor, it is hoped,
will yield an essential attribute of human beings which one can use to decide
whether or not the fetus is one.59

Broadly put, there are two ways we can carry out this projectA6 First, we

58. Cf. H. Thielicke, The Ethics of Sex 228 (1964) ("One may regard the animation theory
as a kind of mythological cipher for the thesis that germinating life is fully valid human life and
therefore subject to the same protection as all human life.").

59. This freedom from the need to appeal to unverifiable metaphysical notions is not
achieved without cost. When we deal with religious notions of ensoulment, the idea is not only
that there exists a soul, but that precisely because the soul is what it is-given to us by God-
human life is sacred and deserves our respect and protection. If we knew whether or not the
fetus has a soul, then, our answer to the abortion issue would be certain and objective. In
contrast, when we simply ask whether the fetus is a human being, we sharply distinguish this
"factual" issue from the moral one of what our attitude towards the taking of human life should
be. The proscription of the taking of human life seems to rest ultimately on an act of faith or a
subjective moral or ethical outlook. In turn, any answer we give to the morality ofabortion will
be partially subjective.

The significance of this objection, however, should not be overestimated. If we can deter-
mine as a factual matter that the fetus is or is not a person, we certainly will have taken an
extremely important step towards resolution of the abortion issue. The broader question of the
status and content of our morality and ethics would remain to be determined, but that would be
a different issue. Moreover, given that we do, in fact, seem to agree on these general notions-
for example, that it is wrong for one individual to take another's life except in self-defense-we
could easily arrive at a workable, intuitively acceptable answer to the issue of abortion. The
general uncertainty of our moral knowledge would remain a problem, but the questions peculiar
to the abortion controversy would at least have been insulated from its effects.

60. Attempts to determine whether the fetus is a person-or whether the question is an-
swerable-are quite numerous. I have relied principally on D. Callahan, supra note 39, at 349-
404; G. Grisez, supra note 32, at 273-87; L. Sumner, supra note 33; Bok, supra note 57, at 91;
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can look for a characteristic that each human being necessarily has, and then
ask whether the fetus has it as well. Second, we can adopt a "relational" ap-
proach, looking to interactions between persons as the repository of the attri-
bute, and then attempting to see if there is anything comparable with regard to
the fetus. Although the two are not mutually exclusive, it will be helpful to
discuss each in turn.

With respect to the first, "[i]t is a nearly universal assumption in the abor-
tion debate that humanity can be determined on purely descriptive grounds,
that once we have established that the being in question is the genetic product
of human beings and that it closely resembles human beings, then it is a
human being."61 In other words, by observation of what are unquestionably
"persons," we determine which characteristics or attributes are essential to
being human. Having done this, we may then define (or more appropriately,
discover) a class of human beings-a natural grouping that is not simply the
product of an arbitrary classification we happen to make. We can then ex-
amine the fetus at various stages of its development to determine when, if ever,
the fetus can be included within such a class.

One way to make that determination is to look for some characteristic of
the fetus which excludes it from the class of human beings. For example,
before implantation the fertilized egg may split into two or more independent
zygotes, and this possibility might seem to set it off from human beings be-
cause a person cannot split into two people.6 2 Or one might look to the fact
that a large percentage of conceptions result in very early spontaneous abor-
tions, the mother perhaps never realizing that she was pregnant. This high rate
of mortality, one might assert, makes it dubious that the fetus is really a
human, at least at that stage.6 3 In both cases, however, it is not clear what
exactly about these characteristics allows us to exclude the fetus from the class
of human beings. Infants in certain countries may have high mortality rates,
but we do not generally conclude for that reason that they are not persons.64

Further, one might compare probabilities of achieving personhood before and
after conception, making the phenomenon of fetal wastage appear relatively

Brody, supra note 53, at 69; Gahringer, supra note 39, at 53; Krimmel & Foley, Abortion, 46 U.
Cin. L. Rev. 725, 727-70 (1970); Manier, Liu, & Solomon, Conclusion, in Abortion: New Direc-
tions for Policy Studies 169 (E. Manier, W. Liu, & D. Solomon eds. 1977); O'Connor, On
Humanity and Abortion, 13 Nat. L.F. 127 (1968); Pincoffs, Membership Decisions and the
Limits of Moral Obligation, in Abortion: New Directions for Policy Studies, supra at 3 1; Wert-
heimer, Philosophy on Humanity, in Abortion: New Directions for Policy Studies, supra at
117.

My intent is not to give an exhaustive presentation of these attempts (and criticisms), but
rather to outline them in sufficient detail that the relationship of their structure to that of the
arguments in legal theory, discussed in Section II, becomes apparent.

61. Pincoffs, supra note 60, at 38.
62. See Becker, Human Being: The Boundaries of the Concept, 4 Phil. & Pub. Aft. 334,

339-340 (1975).
63. See, e.g., R. Gardner, supra note 39, at 123-24.
64. Cf. O'Connor, supra note 60, at 130 ("Certainly humanity has much more to do with

experience, say, than with biological statistics.").
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insignificant: before fertilization, the chance of any given egg and sperm unit-
ing to become a human conceptus is practically infinitesimal, whereas after-
wards perhaps two or three out of four will mature into an infant.6s Finally,
why should the ability of the fertilized egg to divide distinguish it as a nonper-
son? It is indeed a unique characteristic, but so are many of its other as-
pects-such as the fact that it lives inside someone else's body.

Another way to determine the status of fetuses is to look for an essential
characteristic shared by all persons and fetuses alike. Once again, the typical
approach is to list certain points in fetal development and ask if an attribute is
acquired at any of those points that could be termed "essential" to being a
person. Conception, commencement of brain waves, viability, and birth are
typical candidates.66

One approach looks to genetics: Every person has a full set of specifically
human chromosomes, and has them from the moment of conception.67 Yet,
one might reply, the genetic component may be a necessary condition for
something to be human, but it is not sufficient by itself: not every human cell is
a person. One might, of course, distinguish the fertilized egg from other cells
on the ground that the former will grow into a child, and define as a "person"
anything with a set of human genes that will develop into what is unquestiona-
bly a human being. However, with cloning, it would no longer be true that the
fertilized egg and other human cells are really very different in that respect, for
any human cell could become the basis for a new person.68

Other points are similarly indeterminate. The onset of brain waves might
mark the appearance of a person, a position that could be seen as the logical
extension of the increasingly accepted notion of "brain death." "Human be-
ings" are that class of beings that have a certain type of brain waves or func-
tion.69 Once again, the significance of this factor seems elusive. First, the
absence of brain waves does not by itself (under the most commonly accepted
definition of "brain death") indicate death; a person without brain waves is

65. Noonan, supra note 38, at 55-56. For a criticism for this view, see Brody, supra note
53, at 81-82.

66. See Brody, supra note 53, at 70-74 (listing possible points); Ramsey, supra note 53, at
60-100; Krimmel & Foley, supra note 60, at 732-43.

67. See D. Granfield, supra note 35, at 30-31 ("The complexity of the whole human body
is contained in some real way in its first cell. Its human life principle irresistably moves the
organism to physical maturity."); Krimmel & Foley, supra note 60, at 744-70.

68. See Bok, supra note 57, at 94. Nor is it true that every fertilized egg naturally develops
into a new person. See M. Potts, P. Diggory, & J. Peel, supra note 56, at 539 ("The fertilised
ovum, in about one in 2000 cases, gives rise to a mass of placental tissue (a hydatidiform mole)
to the exclusion of embryonic tissue. It is not a 'potential human being', even though it is
genetically unique.").

Of course still further replies to these arguments are possible. One could argue that a
fertilized egg will "naturally" grow into a child, whereas a cell can be cloned only through
human intervention. But that would merely raise further questions. For example, if a fetus that
would otherwise die is saved by the intervention of medical technology, is it now not a person?

69. See Brody, supra note 53, at 84-88 (suggesting onset of brain-function as the point
when fetus should be regarded as "person").
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not considered dead where their absence stems from hypothermia or drug-
induced comas.7" More important, the absence of brain waves has not gener-
ally been thought to constitute death any more than the other indicators do,
such as unresponsiveness to painful stimuli, or the cessation of the heart beat.
In other words, "brain death" is at most a criterion of death,71 one that can be
overinclusive as well as underinclusive.72 Why, therefore, should it be given
decisive weight in determining the "personhood" of fetuses? Finally, even if
one did want to argue that the absence of brain waves is a definition of death,
it would be necessary to give reasons for doing so, and even the most thorough
set of observations of the brain's activity could not by itself supply them.

Viability may also be proposed as the point at which the fetus becomes
human, but once again its significance is hard to pinpoint. The ability to sur-
vive on one's own might seem to be an essential attribute of humanity, but it is
an approach we would certainly reject in the case of a conscious, critically ill
patient.73 An answer to the question whether there is a difference between the
patient's dependence on a machine and the fetus's dependence on a human
being will not simply emerge from a closer examination of the course of fetal
development or a study of human physiology. Similarly, pointing to the stage
in which the fetus has in place all the major organs and a central nervous
system,74 or the time at which it looks human, or to the time of birth,7 5 still

leaves us without a reason for going on to the conclusion that the fetus be-
comes a person at that point.

If it is impossible to find, merely by looking at biological facts, a criterion
by which we can naturally group certain beings together as "persons, ' 76 per-

70. See Ad Hoc Comm. of the Harvard Medical School to Examine the Definition of Brain
Death, A Definition of Irreversible Coma, 205 J.A.M.A. 337 (1968). See generally President's
Comm'n for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Re-
search, Defining Death, in The Determination of Death 21-43 (1981); Green & Wilker, Brain
Death and Personal Identity, 9 Phil. & Pub. Aff. 105 (1980).

71. But even the assertion that brain death is a criterion of death can be questioned. See
Becker, supra note 62, at 352-58 (brain death is not a criterion of death but of irreversible coma;
the question is then what to do with someone in an irreversible coma). Cf. J. Fletcher, supra
note 53, at 135 ("It is not the death of the brain that counts. What is definitive is the absence of
cerebration or 'mind' even though other brain functions continue.").

72. Thus Karen Ann Quinlan, who was at least arguably dead when In re Quinlan, 70 N.J.
10, 25-27, 355 A.2d 647, 654-55 (1976), was decided, did have brain waves.

73. See Becker supra note 62, at 347. But see Zaitchik, Viability and the Morality of Abor-
tion, 10 Phil. & Pub. Af. 18 (1981) (defending viability as a dividing line).

74. Becker, supra note 62, at 343-45.
75. J. Fletcher, supra note 53, at 136.
76. Nor will it do to begin with the "personhood" of an infant and then emphasize the

continuity of development from conception to birth, concluding that the only real point of
discontinuity (and so the only point where drawing the line will not be arbitrary) is that of
conception. See, e.g., Zepeda v. Zepeda, 41 Ill. App. 2d 240, 249-50, 190 N.E,2d 849, 853
(1963); Horan & Franzel, supra note 55, at 124. Just as the probability of survival could look
high or low depending on whether we compared the rate of fetal wastage with the chance of a
given sperm and egg uniting or (implicitly) with rates of infant mortality, so too the moment of
conception can appear to be either a minor event in a vast continuity of life stretching back to
the Creation or a sharp break, a clear point of discontinuity and beginning. It simply depends
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haps we can look instead to a description of human interactions and relation-
ships as a way to discover the essential criterion of humanity. The most basic
inquiry is whether the fetus is a separate person or merely a part of the
mother. Any being that is necessarily parasitic upon another's body and is
contained within it, one might say, cannot be a person. Yet the notion of what
is "part of" something else is as indeterminate as the idea of an "objective
discontinuity." Opponents of abortion emphasize that the fetus has its own
physiological structure-a circulatory system, nervous system, its own or-
gans.77 Indeed, even referring to the earliest stages of development, there is a
tendency among pro-life advocates to picture the fetus as "aggressive ' 78 in
relation to the mother, "invading" her uterus and setting itself up as an in-
dependent functioning unit with only a "temporary residence" inside her.7 9

Which image one adopts, then, depends upon what one emphasizes-the as-
pects of the fetus's dependence or those of its structural integrityF0

More sophisticated attempts to isolate "humanity" consider the fetus as
the subject or the object of experience and relations with others. An essential
aspect of being a person, it might be argued, is to be aware of oneself and to
engage in relationships with other people. By these criteria, the fetus is not a
person. 81 The counterarguments, however, are obvious. If a sleeping or un-
conscious individual is not a nonperson, why should the fetus be considered
one? Further, the newborn infant might not qualify under an "experience"

on how we characterize it. Compare, e.g., Noonan, supra note 38, at 55-57, with e.g., American
Friends Service Committee, supra note 53, at 19-22.

77. Indeed, they may simply assert that the pregnant woman and the fetus each has a
body. See Finnis, supra note 35, at 140-141 (the woman's body "is her body... [and] the
child's body is the child's body, not the woman's"); Note, Haunting Shadows from the Rubble of
Roe's Right of Privacy, 9 Suffolk U.L. Rev. 145, 181 (1974) (referring to the "biological reality
that two bodies are involved in pregnancy").

78. Ramsey, supra note 53, at 70-72.
79. D. Granfield, supra note 35, at 20, 24-25. See also Byrn, supra note 43, at 8-9 (fetus

"swimming" in amniotic sac); Louisell & Noonan, Constitutional Balance, in The Morality of
Abortion 220, 252 (J. Noonan ed. 1970) (" 'More than any living species,' the fetus 'dominates
his environment.' ") (quoting B. Day & H. Liley, Modem Motherhood 28 (1967)).

80. Cf. Le Doeuff, Pierre Roussel's Chiasmas: From Imaginary Knowledge to the Learned
Imagination, I & C, Winter 1981-82, at 58-59 (showing a similar process at work in embryolo-
gists' descriptions of the development of male and female fetuses, which are heavily influenced
by stereotypes of masculinity and femininity).

It should also be noted that even to the extent that we do view the fetus as an "independ-
ent" or "aggressive" being, the significance of that view is entirely ambiguous. One proponent
of abortion, apparently not entirely tongue-in-cheek, proposes that pregnancy be viewed as an
illness, characterizing the fetus as a parasite: "[tihe relationship between the gravid female and
the fetoplacental unit... is basically one of a host to parasite." Hem, The Illness Parameters
of Pregnancy, 9 Soc. Sci. & Med. 365, 368 (1975). Cf. Regan, Rewriting Roe v. Wade, 77 Mich.
L. Rev. 1569, 1611 (1979), reprinted in C. Schneider & M. Vinovskis, The Law and Politics of
Abortion 1 (1980) (presenting abortion as a case of self-defense or refusal to render aid) (fetus
"burrows into the endometrium," "grapples onto the woman's insides," "commandeers the wo-
man's metabolism").

81. We may, of course, deem it a "potential person" or something of that sort. See, e.g., 2
Abortion and Animation, supra note 37, at 13-18 (remarks of Max Stackhouse). In either case,
we determine its status by the nature of its relations with others.
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criterion, because the kinds of relationships a newborn infant has-being held
by someone, for example-are not significantly different from the kinds of ex-
periences that a fetus has, for example, when it is comforted by the warmth of
the mother's body, or her heartbeat.82 Yet these replies merely raise further
questions, which cannot be answered simply on the basis of observing relation-
ships and experiences with others. It is unclear, for one thing, whether it is
the lack of consciousness or the loss of it that is compatible with being a
human. The sleeping person has had many experiences, and even though tem-
porarily bereft of consciousness and withdrawn from social interaction, has a
very specific potential for future interactions and conscious states of particular
types. The fetus, in contrast, has only a general potential for such experience,
one that seems only slightly different from that enjoyed by the "potential per-
son" in the form of an egg and sperm in close vicinity. Observations of social
relationships will not explain which kind of potential is the one that counts,
nor will they indicate how much experience is needed to be a "person."

Attempts to understand the humanity of the fetus as the object of our
own experience prove just as unsatisfactory. For example, the parents' feel-
ings about the fetus could be taken as evidence of its status. They may grieve
less when a miscarriage occurs than when a baby dies. Similarly, a woman
may be "prepared to protect with her life even the smallest child,"83 but at
least some question can arise as to whether she ought to sacrifice her life for
that of her fetus. Therefore, the fetus is not a person. We could also argue
more generally in terms of social visibility84 or sympathy: 5 we perceive the
fetus as different in some ways from the child, and so we may consider it a
nonperson. If a fetus is aborted, for instance, it is difficult for us to empathize
with its loss, especially in the very early stages; if a child dies, in contrast,
everyone feels a loss.

These arguments are open to the objection, however, that they attempt to
locate the essential attribute in inherently variable attitudes and feelings.
There are two ways to address this objection. We can conclude that the fetus
is a human being if its particular mother feels very close to it or a given society
strongly empathizes with it, and not a human being if the mother happens to
regard it as a piece of tissue or if social and cultural beliefs deem it a nonper-

82. See, e.g., Fleck, A Psychiatrist's View on Abortion, in Abortion, Society and the Law
179, 182 (D. Walbert ed. 1973) ("From the psychiatrist's vantage point, either a fetus or even a
newborn baby can realize its potential to become a person only if its biological parents and
society at large supply the essential psychosocial nutrients"); Noonan, supra note 38, at 53 ("It
could be argued that certain central experiences such as loving or learning are necessary to
make a man human. But then human beings who have failed to love or to learn might be
excluded from the class called man."); Gerber, supra note 55, at 8.

Conversely, if we argued that "experience" should count, whether self-conscious or not,
then our criterion of humanity would include even insects and fish.

83. H. Thielicke, supra note 58, at 244; O'Connor, supra note 60 at 131-32.
84. Noonan, supra note 38, at 54; O'Connor, supra note 60, at 132; Ramsey, supra note 53,

at 74. Of these three, only O'Connor actually accepts social visibility as a criterion.
85. See Pincoffs, supra note 60, at 46-49.
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son. Alternatively, we can first posit a "normal" mother or society and then
find the attribute of humanity from a description of her (or its) "normal" feel-
ings about the fetus. 6 If we choose the former response, the endeavor remains
descriptive but the attribute becomes a function of changing individual and
social attitudes; if we choose the latter, the attribute may resemble an "es-
sence," but it loses its purely descriptive character. Either way, the attempt to
discover a natural class of human beings fails completely.

None of the attempts to discover whether the fetus "is" a human being
move us any closer to a definite answer. In every case, some set of criteria is
needed to gauge the significance of the various facts regarding human biology
and social relationships. As in the debate over ensoulment, any conclusion as
to whether the fetus is a person depends upon what image of humanity one
brings into the abortion debate. A purely factual verdict on the status of the
fetus is not possible.

A second, equally telling objection to this inquiry is that even if a purely
factual verdict were possible, the kinds of consequences that flow from such a
conclusion would seem universally unacceptable when taken in their entirety.
For example, nearly everyone would consider it unreasonable to punish abor-
tion with the death penalty or to attempt to save all embryos from spontane-
ous abortion in their early stages.

Both objections point us to a purposive definition of humanity. Perhaps
we should recognize openly that we must choose the criteria for humanity,
selecting the standards that best serve the purpose we have in mind in asking
whether the fetus is a person.87 This kind of inquiry is explicitly subjective,
turning the "factual" question of whether the fetus is a person into the avow-
edly moral question of whether or under what circumstances it is right to take
the life of the fetus. If, however, everyone agrees on some general principles
regarding the taking of human life, we may be able to formulate a position on
abortion that serves those principles better than any other position. The
problems encountered in our search for some form of certain knowledge may
still cast doubt on the truth or certainty of those principles, but at least the
direct effects of that uncertainty can be confined to the level of basic
principles.

86. See Wertheimer, Understanding the Abortion Argument, 1 Phil. & Pub. Af. 67, 85-88
(1971).

87. See, e.g., id. at 85 ("In brief, when seen in its totality the conservative's argument is the
liberal's argument turned completely inside out. While the liberal stresses the differences be-
tween disparate stages, the conservative stresses the resemblances between consecutive
stages .... The arguments are equally strong and equally weak, for they are the same argu-
ment, an argument that can be pointed in either of two directions. The argument does not in
itself point in either direction: it is we who must point it, and we who are led by it."); J.
Fletcher, Morals and Medicine 212-15 (1954); Hare, Abortion and the Golden Rule, 4 Phil. &
Pub. Aff. 201, 204-07 (1975); Oteri, Benjoia, & Souweine, supra note 55, at 574, 579-80.
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c) Is Abortion Right?

If we abandon the effort to discover an essential attribute of humanity, we
transform the premise (that the fetus is or is not a person) into a conclusion
that follows from our verdict on the morality of abortion. If one decides that
abortion is wrong, for example, one will deem the fetus a "person," rather
than conclude that abortion is wrong because the fetus is a person.

This procedure will have several advantages. First, we are more likely to
achieve an acceptable solution to the abortion issue if we acknowledge our role
in deciding what the criteria should be; only in this way can we hope to deter-
mine whether "there are good and bad reasons for deciding in the way we
do,""8 as one exponent of this approach puts it. Second, it becomes much
more plausible that a fetus could be a "person" in one sense and not a "per-
son" in another. For example, one could give a consistent explanation for
prohibiting abortion while refusing to apply the harshest penalties to it: argua-
bly, the purposes served by the prohibition of abortion do not require a pun-
ishment as harsh as that for murder of children and adults. Finally, this
approach makes it possible to answer two questions at once, and by the same
criteria. If we merely ask whether the fetus is a person or has a soul, an af-
firmative answer does not necessarily tell us that abortion is always prohibited.
We might, for example, still allow it in certain cases, as where the mother's life
is endangered. Similarly, a negative answer does not mean that abortion is
always unobjectionable. A separate inquiry into the conditions under which
the act is justified is needed. In contrast, if we decide whether the fetus is or is
not a person in terms of the purposes served by the distinction, precisely the
same inquiry will tell us when it is justified to take the life of the fetus.

Many attempts to elaborate a "purposive" approach to the status of the
fetus and the morality of abortion have been made. Obviously, these efforts
must begin with some conception of what the purpose itself is. The most com-
mon and general notion is that the purpose is to maintain respect for the
sanctity of human life: the best solution to the abortion issue is the one that
most strengthens respect for other human beings. Starting from this premise,
the various efforts to define the status of the fetus or determine the morality of
abortion can take several forms.

One approach posits that an objective distinction between the fetus and
what we clearly acknowledge are "persons" cannot be made, and concludes
that the best way to foster respect for human life "is simply to define certain
entities as not being human life which need to be protected." 9 If we draw a
clear distinction between the fetus and adults, for example, sanctioning abor-
tion will not weaken our condemnation of murder. The lack of any direct
connection between various societies' positions on abortion and their general

88. O'Connor, supra note 60, at 131.
89. Abortion and Morality, in 3 Abortion in a Changing World 89, 105 (R. Hall ed. 1970)

(remarks of Ralph Potter) [hereinafter Abortion and Morality].
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respect for human life might seem to support such an approach.90 Yet the
general notion of the sanctity of life could easily push us in the opposite direc-

tion. In this view, we should include the fetus within the class of persons be-

cause "[a]ny attempt to limit humanity to exclude some group runs the risk of
furnishing authority and precedent for excluding other groups."'" If we can

decide that fetuses are not persons, why can we not also decide that a slave, or

anyone over sixty-five, is not a person?92 Indeed, even if we reject the idea that

personhood can be determined by looking for "a real event in the objective

order,"93 we still might want as a matter of policy to argue for the broadest

definition of what is human. If something is arguably a person, we should
treat it as such in order to avoid, as much as possible, the dangers inherent in
our discretion.

While these opposing approaches certainly exhibit significant differ-

ences,94 they both depend crucially upon an "objectivist" image of human-

ity.9 5 Both approaches assume that there is a core of entities whose status as
"persons" is beyond doubt, and a periphery of entities whose status is doubt-

ful, and apply their conception of what best serves the principle of respect for

human life only to the periphery.96 Indeed, we determine whether we have
correctly formulated and elaborated the purpose by testing the results against

90. Many commentators have pointed to Nazi Germany's restrictive abortion laws as rea-

son to doubt that recognition of a right to abortion pushes a society toward Naziism. See, e.g.,
M. Potts, P. Diggory, & J. Peel, supra note 56, at 546; L. Tribe, American Constitutional Law §
15-10, at 932 n.70 (1978); see also Bock, Racism and Sexism in Nazi Germany, 8 Signs 400
(1983); Glass, Further Notes on the Effectiveness of Abortion Legislation, 2 Mod. L. Rev. 227,
228 (1938) (acquittal of Jewish woman charged with seeking abortion). Cf. Glass, The Effec-
tiveness of Abortion Legislation in Six Countries, 2 Mod. L. Rev. 97, 116 n. 71a (1938) [herein-
after Glass, The Effectiveness of Abortion] (Nazi denunciation of abortion as "a violation of
Nature, a degradation of womanhood, motherhood, and love"). See generally id. at 113-16;
Grossman, Abortion and Economic Crisis, New German Critique, Spring 1978, at 119.

91. Noonan, supra note 38, at 54.
92. Cf. C. Turnbull, The Mountain People 124, 151-52 (1972) (elderly or sick not seen as

"persons" by members of the Ik tribe).
93. Noonan, supra note 38, at 54.
94. One such difference lies in the evaluation of just how much of a danger our discretion

poses. The more we trust ourselves, the more detailed and exacting we can become in our
classifications; the more danger we see in our own judgment, the more we will want to resolve
the matter in a broad, once-and-for-all way that errs on the side of overinclusion.

95. For example, those who argue that we should define fetuses as nonpersons might also
apply their approach to the issue of when to consider someone dead. That is, they might argue
that we best maintain the principle of respect for human life by defining, for example, irrevoca-
bly comatose persons as "dead" and then pulling the plug. See Abortion and Morality, supra
note 89, at 105. But few if any advocates of a purposive approach would maintain that we could
preserve respect for human life if we seriously entertained the notion of defining as nonpersons
and exterminating all who failed to earn a living for themselves. Cf. Hare, supra note 87, at 207
("It is clear at least that we ordinary adults are persons."). Those who argue for the broadly
inclusive approach similarly would limit the scope of their method; they might argue, for exam-
ple, that we are not bound to treat cows as persons in order to ensure respect for human life.

96. Similarly, an animal rights advocate could argue that we are not bound to treat insects
(or plants) as persons in order to insure respect for human/animal life. In either case the
method would be the same: core and periphery are distinguished, with the purposive method
applying only to the latter.
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the core of what are unquestionably persons. For example, many theorists
argue that we must reject any definition of humanity, no matter how plausible,
if it would allow infanticide as well.9 7

By what criteria, however, can one distinguish the core from the periph-
ery? The existence of controversy cannot signal the presence of a "peripheral"
issue, for there are many who are firmly and absolutely convinced that the
fetus is obviously a person. Nor is it possible to prove that fetuses lie in the
periphery by appealing to an objective truth about the "core" of humanity, as
the failure of the ensoulment and attribute approaches demonstrates. Finally,
the purposive approaches themselves cannot be relied upon to make the dis-
tinction, for one tests their acceptability in the periphery by comparing the
answers they give with regard to the core against the "true" core positions-
which were given independently of the purposive tests in the first place. In
other words, to exclude the possibility of allowing infanticide is to claim access
to some kind of method for knowing what is a person other than the purposive
one. And it is just such a method that we seem not to have.98

The attempt to move directly from an extremely general proposition
about respect for human life to a specific answer to abortion may leave so
much room for different results-even diametrically opposed conclusions-
that it is too easy to lapse into the more "metaphysical" approaches. Perhaps
more detailed and thoughtful conceptions of the purposes and principles we
hold with respect to the sanctity of life would obviate the need to claim that
there is an undeniable core of human beings.99 However, a consideration of
typical attempts to do so reveals that it is an inescapable feature of the purpo-
sive approach to rely on "objective" notions whose deficiency it is intended to
remedy.

One common attempt is to construe the purpose of the principle of re-
spect for human life in conformity with our reactions to the killing of
others." For example, if we do not, in fact, react with the same condemna-
tion toward the woman who has an abortion in the early stages of pregnancy

97. E.g., Ramsey, supra note 53, at 79; Abortion and Animation, supra note 37, at 6 (re-
marks of David Granfield). But see Tooley, Abortion and Infanticide, 2 Phil. & Pub. Af. 37
(1972); J. Fletcher, supra note 53, at 144.

98. We can see now why we cannot use a judgment on how much to trust ourselves to
resolve the question of whether on the one hand to "put the matter out of our hands," or on the
other hand, to engage in much finer distinctions about the beginning of life and the definition of
death. The only way to test the results of our discretion would be to compare its answers to the
right ones; if we found that people often make the wrong decision, we would conclude that the
former approach was correct. But to know this would require the same kind of "objectivist"
claims we earlier had to reject.

99. To put it another way, we might have certain intuitions, based on our views on moral-
ity, that would lead us to expect it to be immoral to sanction murder. If a position on abortion
appears to contradict that expectation, we might express our surprise by calling adult humans
"obviously" persons. We would appear to be relying on a notion of some core of humanity,
when in fact we were calling on our expectations as to how our moral principles should work
out in practice.

100. See, e.g., O'Connor, supra note 60, at 131-32.
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as we do towards a person who murders an adult, then in allowing abortion
we will not weaken the principle of respect for human life by acting contrary
to our moral sensibilities. But "if people began to see their 'children' at one
and two months as a matter of course (due perhaps to certain artificial incuba-
tion techniques becoming widespread) this might change, and the range of
human feelings and emotions become extended to include fetuses in early
stages of development in their scope." 10'

Still other conclusions are possible if we look to our reactions to killing.
If as a matter of fact we feel a certain degree of condemnation of abortions
even at early stages, perhaps we should consider the fetus a "quasi-person,"
the killing of which would be wrong, but not as wrong as the killing of an
adult.102 Similarly, if our reaction to an abortion in the very late stages of
pregnancy was positive under certain circumstances and negative under
others, there would be nothing inconsistent in concluding that the fetus was a
person in the latter set of cases but not in the former-even though biologi-
cally the two fetuses might be the same.

A second attempt to decide when the fetus becomes a person by examin-
ing our reaction to abortion focuses on the "modes of respect in different cir-
cumstances."'O 3 In the context of abortion, we disrespect human life if we
force unwanted or deformed children to be born to a life likely to be filled with
suffering. On the other hand, to abort fetuses in the very late stages "would
too obviously conflict with our basic principle of unconditional respect for the
human as an end in itself and its correlative principle of respect for the 'poten-
tially human.' ,4 Thus, we draw the line between permissible and impermis-
sible abortions at the point where the fetus begins to look human, because that
is "where it is in fact usually drawn."1 °5

A final attempt at a purposive theory of humanity that does not depend
on a predetermined core of human beings draws on a more complex set of
purposes and principles. Respect for the sanctity of human life is based upon
minimizing a number of harms which murder causes. Killing harms many
people: the victims (by causing them to suffer as they die, by inflicting on them
the apprehension of death, and by depriving them of experience); the killer (by
brutalizing the killer); the victim's family (by depriving them of the victim's
companionship); and society generally (by threatening everyone's life). 06

This variant might lead one to adopt viability as the dividing line. Abortion in
the very early stages of pregnancy arguably causes none of these harms, while
the killing of a viable fetus, though it arguably would not deprive the fetus of
anything, would be so like infanticide that it would brutalize the parents and

101. Id. at 132; see also Ramsey, supra note 53, at 74.
102. Cf. G. Williams, supra note 41, at 17-33 (similar argument regarding infanticide).
103. Gahringer, supra note 39, at 63 (emphasis deleted).
104. Id. at 64.
105. Id.
106. Bok, supra note 57, at 98-99.
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society generally.107
These efforts are all open to the objection that they merely accept as given

the moral sensibilities of a particular society. Though we are looking at values,
the approach seems to be purely factual-a description of how in fact people
respond to abortion. Accepting such descriptions as definitive would seem to
condone the denial of humanity to slaves in the pre-Civil War South.108 More
generally, it would mean that we "allow for the loss of human rights by some
minority merely because some society has adopted a criterion of humanity
that excludes the minority."1 °9 What began as an effort to see how best to
serve the moral principle of respect for human life ends in an inability to
condemn the denial of humanity of slaves or oppressed minorities. "10

Finally, we can rely entirely on the moral principle of respect for human
life to tell us what is human or, simply, what is right. Yet, because the way we
frame the moral principle influenced the results we obtain, we are left un-
easy. 11 The discomfort leaves us with only two choices. We can dispute the
general principle itself, as ultimately wrong. This endeavor is hopeless, how-
ever, for it requires us to compare different theories of the right to the "true
theory." Alternatively, we can limit the scope of a particular conception of

107. Id. at 99-102.
108. E.g., Noonan, supra note 38, at 6, 54; Wertheimer, supra note 86, at 67, 83.
109. Brody, supra note 53, at 77.
110. Some commentators attempt to avoid this problem by reliance on a notion of a natu-

ral response to certain classes of beings. This theory suggests that we can discount the slave-
owner's denial of the slave's humanity because, were it not for the distorting effects of slavery,
blacks would naturally be treated as no different from whites, whereas we have no such natural
response to the fetus. E.g., Wertheimer, supra note 86, at 86-89. Similarly, infanticide is ex-
cluded from any possible justification by the purposive approach on the ground that it is neces-
sarily brutalizing for the society that accepts it: the public acceptance of infanticide in modem
societies is simply "unthinkable." Bok, supra note 57, at 100. There is, then, a core of beings
who are "naturally" or "undeniably" human, and the purposive method applies only to the
periphery of doubtful entities. This claim, however, suffers from precisely the defect that was
noted earlier in the discussion: the lack of a basis in the purposive method itself for distinguish-
ing core from periphery.

Although I speak here of "core" and "periphery", another way to phrase the approach is in
terms of a "natural kind." See, e.g., Brody, supra note 53, at 84-88. Thus we first determine
that there is a class of beings whom we want to protect because of some characteristic they have
(which is essentially a purposive approach) and then resolve to protect all members of the class.
For a critique of natural kind approaches, see L. Sumner, supra note 33, at 96-99.

111. For example, many of the attempts described above ultimately point to the time at
which the fetus comes to look human to us as the time at which it becomes human. Yet we can
build an entirely different way of viewing the proscription of murder: we ought to treat others as
we would have them treat ourselves, or as "we are glad was done to us." Since we are glad that
our lives were not terminated during pregnancy, we should, other things being equal, refrain
from obtaining or allowing abortion. Hare, supra note 87, at 208 (emphasis deleted). For a
somewhat similar approach, see Sterba, Abortion, Distant Peoples, and Future Generations, 77
J. Phil. 424 (1980). From here we can elaborate a position that condones or condemns abor-
tions (as well as contraception) depending on the likely health of the child, the general state of
population growth, and any other factors relating to the degree of "gladness" the adult would
have at not having been aborted. See generally Hare, supra note 87, at 211-14, 218-19, 221-22.
For a critique of Hare's approach, see Sher, Hare, Abortion, and the Golden Rule, 6 Phil. &
Pub. AfIt. 185 (1977).
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the principle of respect for human life--or even reject it entirely-because it
leads to too many implausible and unacceptable conclusions. Indeed, one
commentator ends her purposive argument by testing abortion's effects on so-
cieties that accept it. 12 Yet again, such judgments rely on notions of plausi-
bility that exist independently of the purposive method-a method we adopted
to avoid reliance on such notions.

Even if it were possible to overcome this reliance on non-purposive no-
tions of plausibility, there would still be another difficulty inherent in the pur-
posive method.' 3 It is not simply that whatever position one might take on
the morality of abortion could be attacked as either relying implicitly on no-
tions of objective knowledge or as making everything relative. Rather, the pur-
posive method throws into question the very notion of a general position on
the morality of abortion. After all, if our purpose is to do that which accords
with or promotes respect for human life, why should we expect that there
would be one position? We still have to ask, in each and every case, "does
abortion serve or disserve that purpose?" ' 4 This is not to observe that certain
invariant principles would have to be applied to evaluate the morality of each
case of abortion, but rather that there could be no such principles at all, except
perhaps as rules of thumb. To be sure, one might argue that the principle of
respect for human life itself requires a general verdict on the morality of abor-
tion, because the absence of a general verdict might reduce our respect for the
sanctity of life. But even this argument is incompatible with the purposive
approach, for that approach might require a conclusion that the general rule
did not further the purpose of respect for human life in a particular case.
Nothing in the purposive approach could justify the refusal to entertain the
possibility of such a conclusion.

d) Conclusion

The ensoulment approach assumes the existence of an objective reality
that transcends that fact-value distinction to arrive at an "objectively correct"
verdict on abortion. That very assumption undermines the ensoulment ap-
proach in its entirety. The debate over whether the fetus is a person is an
attempt to isolate the moral issue (when is it wrong to take human life?) from
the factual one (what is a person?) to confine the effects of uncertainty in
knowledge to the former. When this effort at containment fails, we turn to the
purposive approach. The purposive approach collapses the factual and moral
issues in the hope that a reasoned analysis of purposes will provide one's posi-
tion on abortion with something like the certainty of logical entailment. In

112. See Bok, supra note 57, at 103-04 (concluding that societies that do allow abortion
have not been "brutalized" by it).

113. I will discuss this difficulty in greater detail in Section II. See text accompanying
notes 252-55 infra.

114. Cf. Note, Roe and Paris, 26 Stan. L. Rev. 1161, 1176 (1974) (attempt to determine
privacy right by magnitude of impact of government intervention would, if individualized,
"make generalized holdings of law such as those in Roe impossible").
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other words, although the validity of any general principle regarding respect
for human life may lack a firm basis, a particular stand on abortion may be
considered objectively correct in that it would follow from the general
principle.

This last approach' 15 proves inadequate and emphasizes that the dichot-
omy between subjective and objective deprives us of any satisfactory answer to
the question of abortion. We can assert that a particular verdict on abortion is
objectively correct because a certain religion, or one's intuition, says it is. Or
we can assert categorically that everything is subjective. No coherent middle
ground exists between these extremes. To find a defensible position in that
middle ground, we would need to justify the point beyond which purposive
reasoning will not be allowed to venture, or beyond which our claims of access
to some kind of "objective" or "universal" moral principles will no longer be
respected. No such justification, however, is possible. Thus at this point, we
might approach abortion not as a matter of right, but of rights.

2. Abortion and Privacy

The very failure to find a nonarbitrary answer to the morality of abor-
tion-an answer between the extremes of asserting a completely objective mo-
rality and of concluding that everything turns on our purposes or interests-
forces us to look elsewhere for a resolution. Rather than reluctantly concede
an element of subjectivity each time we find an objective approach impossible
to sustain, we might take as a premise that issues of value are personal con-
cerns to be determined primarily by the individual." 6 Earlier we approached
abortion as a problem of knowledge, and adopted one view of the relationship
of rights to the fight: if we could know that abortion is objectively right it
should be a right, and if abortion is objectively wrong, no one should have a
right to use privacy "as a kind of veil to conceal the enactment of evil."1 7 An
alternative approach is that the very lack of any "right" position on abortion
is the strongest argument for making it a right and allowing each person to
decide for herself.

The central notion of liberal theories of privacy '"8 is that a coherent ap-

115. There is one other well-known argument about the morality of abortion which I have
not discussed. See Thomson, supra note 35. I will discuss her approach in Section II. See text
accompanying notes 302-05 infra.

116. Cf. Oteri, Benjoia, & Souweine, supra note 55, at 586 ("Morality is inherently the
quintessence of personal predilection.").

117. Midgley, Natural Law and Fundamental Rights, 21 Am. J. Juris. 144, 152 (1976); see
also Hare, supra note 87, at 203-04 (rejecting the "rights" approach on the ground that until "a
theory of rights which links the concept firmly to those of 'right', 'wrong,' and 'ought'" is
produced, "we shall get the issues in better focus if we discuss them directly in terms of what we
ought or ought not to do, or what it would be right or wrong to do, to the fetus or the mother
in specified circumstances."). Cf. Posner, The Uncertain Protection of Privacy by the Supreme
Court, 1979 Sup. Ct. Rev. 173, 175-76 (secrecy protected by privacy is cover for fraud).

118. The analysis here is not concerned with the legal question of the propriety of a judi-
cially enforced right to privacy under the Constitution, but rather with the kind of political and
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proach to the protection of privacy can be formulated without resting the ac-
count of individual autonomy on a substantive conception of the good life. 19

Of course, to propose that individuals be free to pursue their own life plans
and shape their own values is to make a substantive and contestable concep-
tion of what society should be like. But given the initial choice in favor of that
kind of society, it can still be argued that individuals should be free to choose
their own personal plans, control information about themselves, and enter into
intimate relationships with others, without the state interfering by favoring
one particular ideal of the good life over any other.

The protection of individual autonomy, however, must be limited and
given some definite scope, for any aspect of social and political life could be
characterized in terms of its impact on privacy or autonomy. 2° There are,
broadly speaking, two ways of doing this. First, one can attempt to elucidate a
"correct" theory of privacy, which asserts on the basis of psychological stud-
ies, intuition, or whatever, that we know that certain areas of life are "funda-
mental" to individual autonomy. Second, we can eschew any approach that
makes claims (whether empirical or deductive) about human nature, and look
to shared values: we may not know that x is "fundamental," but everyone
believes that it is, and that shared belief provides a useful basis for a theory of
privacy.

121

These attempts to set out a doctrine of fundamental aspects of individual

social relationships we want established both among individuals and between the individual and
the state.

119. See, e.g., B. Ackerman, Social Justice in the Liberal State 11 (1980) (power structure
is illegitimate if it operates on the assumption that one person's "conception of the good is
better than that asserted by any of his fellow citizens"); Eichbaum, Towards an Autonomy-
Based Theory of Constitutional Privacy, 14 Harv. C.R.-C.L. L. Rev. 361, 365 (1979) ("The
human dignity protected by constitutional guarantees would be seriously diminished if people
were not free to choose and adopt a lifestyle which allows expression of their uniqueness and
individuality.").

120. See L. Tribe, supra note 90, § 15-1, at 888-89 ("A concept in danger of embracing
everything is a concept in danger of conveying nothing.") (footnote omitted); Gerety, Redefin-
ing Privacy, 12 Harv. C.R.-C.L. L. Rev. 233, 261 (1977) ("We have to find some way, in our
definition of the concept, to keep it from swallowing itself.... An unrestricted concept is
perhaps no concept at all.") (footnotes omitted).

121. There are, broadly speaking, two other approaches to privacy, which I do not discuss
in text. The first is suggested by the definition of privacy as "the right to be let alone." Olin-
stead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting). Private acts, with
which the government ought not interfere, are those which affect only the individual who com-
mits them (or perhaps as well as those individuals who consent to be affected). See generally
J.S. Mill, On Liberty (1859). Or, to put it alternatively, there is a zone or sphere of privacy into
which the government may not intrude. See, eg., Gerety, supra note 120, at 271 (describing
that concept); Gavison, Privacy and the Limits of Law, 89 Yale LJ. 421 (1980) (privacy as
limitation on others' access to an individual); A. Westin, Privacy and Freedom 7 (1967) (pri-
vacy as "the voluntary and temporary withdrawal of a person from the general society through
physical or psychological means"). One could question the point of defining privacy in such a
way that dead persons enjoy it most fully. See, e.g., Gavison, supra, at 428; cf. Marvel, To His
Coy Mistress, in 1 The Poems and Letters of Andrew Marvel 28 (H. Margoliouth 3d ed. 1971)
("The Grave's a fine and private place,/But none I think do there embrace."). To reply that
privacy so conceived must be balanced against a "need" for public or social activity seems to
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autonomy, or to delineate aspects of personal life which everyone agrees
should be treated by the state as private, suffer from two defects. We have no
convincing basis for asserting access to a knowledge of what is truly "funda-
mental" or what values we really do share. Even if we did, we have no way of
giving a coherent account of how the state could act on that knowledge while
at the same time respecting individual autonomy.

a) Developing a Theory of Privacy

Attempts to elaborate a "correct" notion of privacy share one feature-
the attempt to discern from the nature of individuals or relations among indi-
viduals factors that are fundamental to individual autonomy. One may assert
that particular aspects of private life, (such as the freedom to choose a spouse,
conduct intimate conversations without fear of being overheard, determine the
circumstances of death with dignity, 22 or control who is able to sense one's
body,123) are "essential" to freedom or autonomy. Alternatively, one might
analogize love and friendship to market transactions and conclude that pri-
vacy is the control over information about ourselves-control that allows us to
build up the "moral capital" we spend in our personal relationships with
others.124 Finally, if analyses of individual psychology and interpersonal rela-
tionships seem too doubtful a basis from which to draw conclusions about the

presuppose a particular, and not very desirable, sort of division between public and private life.
See generally R. Sennett, The Fall of Public Man (1976).

The other major definition of privacy is as control over information about oneself. E.g.,
Beardsley, Privacy: Autonomy and Selective Disclosure, in 13 Nomos 56, 56-70 (J. Pennock &
J. Chapman eds. 1971). Obviously, the two definitions are not mutually incompatibile, and one
can define privacy in terms both of withdrawal and of selective disclosure. See, e.g., A. Westin,
supra, at 7. Similarly, one can combine one or the other (or both) of these two approaches with
one that is explicitly concerned with the protection of certain "fundamental" decisions or
choices. E.g., Whalen v. Roe, 429 U.S. 589, 598-600 (1977); Comment, A Taxonomy of Privacy,
64 Calif. L. Rev. 1447 (1976).

I do not discuss either the withdrawal or selective disclosure notions of privacy because
they have little direct relevance to abortion. To view abortion as "self-regarding" or as involv-
ing one isolated person is to take a substantive position on its morality, see Gerety, supra note
120, at 274 n.150, and the inquiry here is whether we can formulate an approach to abortion as
a matter of privacy that does not depend upon taking a stand on its morality. Equally, apart
from the issue of record-keeping, the notion of control over disclosure of information has no
direct bearing on the abortion issue. See Planned Parenthood v. Danforth, 428 U.S. 52, 79-81
(1976). Nevertheless, it is worth noting, in view of the larger claims I make about the possibility
of a coherent liberal theory of the right to privacy, that both approaches ultimately do rely upon
deeply substantive and highly contestable notions about "human nature." To determine
whether an act affects only one person or society at large is to make a judgment as to the kind of
society we wish to be. See L. Tribe, supra note 90, § 15-1, at 888. Similarly, theories of control
over information about oneself presuppose a particular conception of what individuals and rela-
tionships are like. Compare, e.g., Fried, Privacy, 77 Yale L.J. 475 (1968), with R. Sennett,
supra, at 10, and Benn, Privacy, Freedom, and Respect for Persons, in 13 Nomos 1, 25 (J,
Pennock & J. Chapman eds. 1971).

122. See, e.g., L. Tribe, supra note 90, §§ 15-1 to 15-21, at 886-990.
123. Parker, A Definition of Privacy, 27 Rutgers L. Rev. 275 (1974).
124. See Fried, supra note 121, at 484. For a critique of Fried's theory, see Rieman, Pri-

vacy, Intimacy, and Personhood, 6 Phil. & Pub. Aff. 26, 31-31 (1976).
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fundamentals of autonomy, we might look to biology instead-as where con-
trol over one's body is termed essential to individual freedom. Thus "[u]ntil a
woman is able to control her own reproductive functions, it is literally impos-
sible for her to plan her life or career with any certainty."'s

- Regardless of the theory, one can always ask how we know that those
areas of private life are truly fundamental. We originally turned to the ques-
tion of the right to privacy because we could find no certain basis for a verdict
on the morality of abortion; there seems no reason to suppose we can do any
better here. One may, for example, construct a theory that locates the funda-
mental aspects of autonomy and self-realization in the family, in intimate re-
lationships, and in the individual body, and condemn governmental intrusions
into those matters, at least in the absence of compelling justification. This is,
of course, the basic structure of most arguments that abortion should fall
within the right to privacy: forbidding abortion forces a woman to become a
mother against her will and commandeers her body for the sake of some inter-
est the state believes will be promoted by making her continue the preg-
nancy. 126 When we "examine" individuals to see what is fundamental to their
autonomy, however, we unavoidably bring into the discussion prescriptive no-
tions of personal life, particular and highly contestable visions of what people
should be like and how they ought to structure their lives. It is wrong, there-
fore, to assert that such theories of fundamental aspects of autonomy represent
knowledge rather than assertions of taste or opinion.

Consider two examples. First, sexual activity often figures prominently in
privacy theories as a fundamental aspect of individual autonomy and self-ex-
pression, while work does not.127 For example, although an attack on govern-
mental regulation of a public employee's sex life would commonly be thought
to raise colorable privacy claims, an attack on an alienated and fragmented job
structure imposed on that same employee would not. One could argue, how-
ever, that it is in labor that individuals should be able to realize themselves,

125. A. Sachs & J. Wilson, Sexism and the Law 162 (1978). See generally F. Shorter, A
History of Women's Bodies (1982); S. Firestone, The Dialectic of Sex (1970); Sedler, The Legal
Dimensions of Women's Liberation, 47 Ind. LJ. 419, 427 (1972).

126. E.g., Sedler, supra note 125, at 419-33; Jones, Abortion and the Consideration of
Fundamental, Irreconcilable Interests, 33 Syracuse L. Rev. 525, 567-74 (1982).

127. See, e.g., Note, supra note 114, at 1176; Gerety, supra note 120, at 280, 296; Develop-
ments in the Law-The Constitution and the Family, 93 Harv. L. Rev. 1156, 1183-86 (1980)
(procreation) [hereinafter The Constitution and the Family]. See also Bork, Neutral Principles
and Some First Amendment Problems, 47 Ind. L.J. 1, 10 (1971) ("Why is sexual gratification
nobler than economic gratification?").

Richards, Sexual Autonomy and the Constitutional Right to Privacy, 30 Hastings L.J. 957
(1979), provides an instructive example. He argues that "[c]ontemporary understanding of the
strategic importance to self-respect and personhood of sexual autonomy requires that we...
guarantee full liberty to enjoy and express love," regardless of sexual preference. Id. at 1001.
He does mention other values, including "choice of occupation and avocations," id. at 1000, but
it is clear that he has in mind just that-a choice among existing occupations, not any critique
of the structure of work generally. Further, he presents this and other essentials of autonomy as
if they were an aspect of some essential human nature or "human life cycle!' that transcends
cultural boundaries. See id.
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and that the emphasis on sexuality as fundamental is little more than an ideol-
ogy of "repressive desublimation," '28 a permissiveness that diverts people into
the pursuit of private pleasures and away from collective, political action. A
second example is control over reproduction, which is often deemed an in-
tensely personal matter essential to individual autonomy. In the case of abor-
tion, such a notion rests on the assertion that becoming a mother at a time
when she did not want to would constitute a profound disruption of a wo-
man's present life and future plans. The basis of this assertion, however, is
unclear: is it a view that women have a natural desire to control their fertility?
One could just as easily argue that women naturally wish to become mothers,
and that the ability to control the decision whether to bear a child, while of
some importance, is not of fundamental significance to them.

If the only objection to privacy theories were that a theorist may assert
that any given interest "really" is fundamental, the objection would not be
particularly grave. The existence of disagreement does not, in itself, invalidate
a theory. It is when one asks what the possible bases are for the assertions that
some interest is fundamental that one runs into a dilemma, for we have, at
base, only two ways of approaching the question whether any particular inter-
est is "fundamental." Neither is satisfactory.

On the one hand, we can assert that "the truly essential interests of
human existence are finite and not subject to changing mores or technol-
ogy,""29 claiming access to knowledge of an unchanging, timeless human na-
ture. Once we take it beyond an extremely high level of generality, however,
we lose any justification for asserting such knowledge. For example, general
claims of the importance of intimate relationships give us little specific gui-
dance about marriage and sexuality. But more concrete claims cannot plausi-
bly be said to draw on any essential feature of human nature that simply
exists.1 30 The modem ideal of romantic love, or of sexuality as a key to one's
self-understanding and as a natural way of relating to another stripped of so-
cial roles and context, cannot plausibly be attributed to all societies and all
times.

1 31

On the other hand, we might concede that alternative visions of what is
fundamental to individual autonomy are embodied in alternative social prac-

128. See H. Marcuse, One Dimensional Man (1964).
129. Disanto & Podolski, The Right to Privacy and Trilateral Balancing-Implications for

the Family, 13 Farn. L.Q. 183, 202 (1979). See also A. Westin, supra note 121, at 13-22 (survey-
ing universal needs for privacy); cf. M. Walzer, Radical Principles 23, 24 (1980) ("Liberal theo-
rists of the welfare state have always claimed to know what we want. Their work rests on two
assumptions: first, that politics ought to be the instrument of human desire; second, that the
nature of human desire is obvious.").

130. See R. Unger, supra note 39, at 241 ("Either the allegedly universal ends [intrinsic to
human nature] are too few and too abstract to give content to the idea of the good, or they are
too numerous and concrete to be truly universal. One has to choose between triviality and
implausibiity.").

131. See generally R. Sennett, supra note 121, at 257-340; 1 M. Foucault, The History of
Sexuality (1978); J. Weeks, Sex, Politics and Society: The Regulation of Sexuality Since 1880,
at 11-16 (1981).
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tices. 13 2 This concession, however, undermines the essential premise of pri-
vacy theories; why should the government protect an area of life that is
"essential" to individual autonomy, when some other aspect of private life
might be "essential" in a different social structure? A common example of this
dilemma concerns the fourth amendment searches: it is circular to base pro-
tection against government searches on reasonable expectations of privacy,
given that these expectations are signficantly influenced by what the govern-
ment is and is not allowed to search. 33 The same dilemma appears in privacy
doctrine generally. For example, although individuals may feel their auton-
omy more compromised by restraints on contraception and abortion than by
alienated work, that fact supplies us with no normative basis for deeming sex
to be fundamental while work is not deemed such. In a society in which popu-
lation growth was a matter for collective determination, and in which individ-
uals worked in creative, satisfying jobs, the situation might be reversed. If so,
one could as well urge the government to regulate sex or procreation and en-
courage job enrichment as to give scrupulous privacy protection to sexuality
and none to the structure of work. Furthermore, in a social structure in which
women were largely excluded from work and were systematically channelled
into becoming housewives and mothers, the desire to control fertility might
well be weaker than in a society in which women are free to pursue careers
and are not so economically dependent on marriage. Adopting the latter as
the context for asking whether abortion implicates a fundamental aspect of
individual autonomy, one is more likely to answer the question affirmatively.
The choice of context, however, requires a normative justification.

Finally, consider the circular impact of the Supreme Court's decisions
regarding abortion. By declaring a right to abortion, the Supreme Court re-
moved much of the stigma of abortion in many people's eyes. In turn, the
greater social acceptance of abortion might well have increased its importance
to many women, who, in part because of Roe, have come to see it not as a
degraded, risky, and immoral matter but as a basic right. Thus the Court's
declaration that abortion is a fundamental right contributes to the fact that
many women do see it as such. 134 This circularity, however, undermines any

132. Cf. Bachmann & Weltchek, Book Review, 30 UCLA L. Rev. 1078, 1086 (1983)
("Childbearing can be 'clearly' a public matter (in China), just as it is 'clearly' a private matter
(in the United States).") (reviewing The Politics of Law: A Progressive Critique (D. Kaihys ed.
1982)). See also Craven, Personhood: The Right to Be Let Alone, 1976 Duke L.J. 699, 713.

133. See, e.g., Amsterdam, Perspectives on the Fourth Amendment, 58 Minn. L Rev. 349,
384 (1974); Note, A Reconsideration of the Katz Expectation of Privacy Test, 76 Mich. L. Rev.
154, 157-64 (1977).

134. This may be true to some extent in a direct sense, as some commentators have argued.
See, e.g., Glendon, Marriage and the State, 62 Va. L. Rev. 663, 719 (1976) ("'he Supreme
Court [is]... so widely seen as a moral arbiter that its opinion striking down abortion laws has
meant for many persons that abortion no longer has a moral aspect."). But see Sandalow, The
Distrust of Politics, 56 N.Y.U. L. Rev. 446, 447 (1981). Most theorists confine themselves to
less specific (and more plausible) assertions like "[t]he Supreme Court is a significant force in
the shaping of values in American society." McKay, Judicial Review in a Liberal Democracy,
in 25 Nomos 121, 138 (J. Pennock & J. Chapman eds. 1983). See also Perry, The Abortion
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purely observational or descriptive account of privacy; attempts to specify
what "in fact" is fundamental to individual autonomy are essentially incom-
plete without a moral theory of how society ought to be structured.

This last objection might seem to overstate the importance of the element
of circularity. Though one might concede that in some other society or in
some other time, things might be viewed differently,' 35 in constructing a the-
ory of privacy one could simply assume that the values we share are those we
ought to protect, leaving the evaluation of those shared values to some broader
inquiry. These shared values might be drawn from something as general as
"Western culture and religion,"' 36 or from some social consensus on a nar-
rower point, like the importance of family life. One might also try to identify
some logic immanent in private life or political practices that embody an ideal
of respect for individual privacy in sexual matters. 137

The attempt to found a theory of privacy on shared values, however, falls
prey to the same unavoidable arbitrariness that undermines efforts to set out a
"correct" theory of privacy. First, the level of generality at which the interests
are specified is inevitably arbitrary.1 38 Is it "intimate sexual relationships"
generally or the "traditional marital relationship" in particular that is funda-
mental?139 Is it "sexual relations" or "heterosexual relations" that are crucial
to self-expression? 14

0 Suppose everyone agreed that abortion should be legal;

Funding Cases: A Comment on the Supreme Court's Role in American Government, 66 Geo.
L.J. 1191, 1228 (1978); Noonan, supra note 38, at xi ("Moral notions are partly formed by the
teaching of the law.").

Probably much more important, however, is the indirect effect of the Court's holdings.
That is, Roe did help to legitimize abortion, perhaps in part because of what the Court said
about it, but also because it made abortion legal, safe, and much more accessible. In turn, the
social practice of abortion may well have a significant impact on people's acceptance of it: as
more women experience the control over their lives that it offers, the more likely they are to
view it as a fundamental right. I discuss this second type of impact on values at greater length
in Section III.

135. Similarly, we could decide to ignore the effect of the Court's privacy decisions on
what people consider fundamental, arguing, for example, that its decisions reflect more than
shape social values. See, e.g., L. Tribe, supra note 90, at iv (emphasizing "the inevitable social
and cultural constraints on judicial intention and impact").

136. See, e.g., Note, State Intrusion into Family Affairs: Justifications and Limitations, 26
Stan. L. Rev. 1383, 1384 n.7 (1974); Keifer, Children and Their Parents: Reflections On and
Beyond the Supreme Court's Approach, 66 Minn. L. Rev. 459, 506 (1982) (suggesting that
shared values may be found in "cultural history and constitutional tradition"); The Constitu-
tion and the Family, supra note 127, at 1182 (looking to "longstanding cultural consensus").

137. Gerstein, California's Constitutional Right to Privacy, 9 Hastings Const. L.Q. 385,
414-18 (1982).

138. See generally J. Ely, Democracy and Distrust 60-63 (1980).
139. See Bork, supra note 127, at 10; see also Dronenburg v. Zech, 741 F.2d 1388 (D.C.

Cir.), rehearing en banc denied, 746 F.2d 1579 (D.C. Cir. 1984) (per curiam).
140. Indeed, some commentators specifically note the high degree of care with which the

level of generality must be selected if the proper conclusion is to emerge from the analysis of
"shared values". E.g., L. Tribe, supra note 90, § 15-13, at 946 ("It is crucial, in asking whether
an alleged right forms part of a traditional liberty, to define the liberty at a high enough level of
generality to permit unconventional variants to claim protection along with mainstream ver-
sions of protected conduct."). In turn, the justification for the choice of level of generality is that
it is "[p]lainly" the correct one. Id.
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what might that tell us about the nature or purpose of our shared values? It
might indicate a concern that individuals be able to control their own bodies;
or it might express the principle that people ought to be able to determine
whether their bodies will be the source of children. If the former, the right to
privacy might well include a right to die with dignity; if the latter, that right
would lie outside the scope of the shared value.

The second objection is equally serious. A close examination of "shared
values," inevitably reveals that they contain conflicting ideas as well as many
that comport ill (if at all) with the idea of privacy. We may believe that the
home should be a sanctuary from the government, but there is also a strong
current of belief that those who insist too strongly on fourth amendment pro-
tection must be hiding something. Similarly, we may seem to believe both that
sex is a private matter, of concern only to the two consenting individuals in-
volved, and also that homosexual relations should be outlawed. We quickly
discover that uncritical attempts to incorporate shared values in a relatively
concrete form are entirely unworkable.14

We may, therefore, attempt to refine our understanding of those values.
We must ferret out cases of prejudice from our shared values, and reconcile
instances of at least apparently conflicting values.142 Yet the process of refin-
ing turns out to be indistinguishable from substantive theorizing about the
proper scope of privacy. It is a mistake, in other words, to think that we
change the nature of the debate if instead of saying, "this view of privacy is
wrong," we say, "in light of other values we all share, this position is no more
than prejudice." For example, if we argue that it is one of our shared values
that we respect individual sexual expression and protect it from government
intervention when conducted in private between consenting adults, is the de-
nial of that protection to homosexuals an instance of prejudice? If by "preju-
dice" we mean to make an assertion about the psychology of those who
oppose privacy protection for sexual preference, we run into the fact that it is
undeniably possible to be perfectly sincere and well-meaning in asserting (say)
that, unlike engaging in heterosexual relations, engaging in homosexual rela-
tions degrades individuals rather than allowing them to express themselves.
On the other hand, one might argue that the distinction is inconsistent: it
"take[s] into account considerations our conventions exclude."14 3 Homosexu-
als, it might be argued, are not responsible for their sexual preference and thus
should not be disadvantaged because of a characteristic which they "cannot
help having."" 4 The distinction drawn between homosexuals and heterosex-
uals is therefore untenable.

One obvious difficulty with this approach is determining whether people

141. See J. Ely, supra note 138, at 60-61.
142. See The Constitution and the Family, supra note 127, at 1181 (need to distinguish

"tradition" from "fortuitous historical attributes" such as "prejudice and insensitivity"); R.
Dworkin, Taking Rights Seriously 248-53 (1978); Richards, supra note 127, at 977-78.

143. R. Dworkin, supra note 142, at 249.
144. Id. at 250; Richards, supra note 127, at 978-99.

Imaged with the Permission of N.Y.U. Review of Law and Social Change

1984-85]



REVIEW OF LAW & SOCIAL CHANGE

are really harmed by state intervention. If homosexual relations are in fact
morally degrading, forbidding individuals from engaging in homosexual rela-
tions may not harm them. No amount of medical, psychological, or social
studies, moreover, can answer this essentially moral question. 145 We may also
question the proper scope or assumed purpose of the moral principle that the
shared value embodies. Having been confronted with the example of sexual
preference, might we not begin to realize that our general characterization of
the shared value was too broad? It may be underinclusive: do we believe, for
example, that it is a sufficient reply to objections to discrimination against
aliens that their condition is not immutable?146 Perhaps it is overinclusive as
well; we may, upon reflection, conclude that what we really believe is that it is
wrong to treat people's sexual lives as inferior or otherwise disadvantage them
because of a characteristic they cannot control only so long as that character-
istic does not prevent them from partaking in normal family life. I am not
arguing for such a conclusion, but rather pointing out that we can always
either modify our general statement of the shared value in light of a particular
position, or modify the particular position to make it consistent with our pre-
vious characterization of the shared value. To choose which response to make
will inevitably throw us back into the same dilemmas we faced in attempting
to elucidate a correct theory of privacy.

b) The Relationship Between the Individual and the State

The second major dilemma one faces in trying to construct a theory of
privacy is that of giving a coherent account of the relationship between the
individual and the state. Suppose we were to overcome the difficulties set out
above. Just as one might rely on religious revelation to claim that abortion is
wrong, so one might simply rely on one's "judgment" to overcome the points
where the theoretical arguments threaten to lead straight into unresolvable
disputes about human nature. In both cases, others might disagree with the
view the conclusion thereby reached, but they could not call it "incoherent."

Having done so, however, we immediately face the question whether indi-
viduals may hold sharply divergent values. An affirmative answer is obviously
more plausible, but ultimately is unworkable. Individuals have not only their
own particular desires, but their own general conceptions about what sorts of
activities are fundamental to their self-realization. Some people might believe
that sexuality is fundamental to their own self-realization, while others might
believe that work is fundamental. Indeed, even in a society in which most
women viewed motherhood as the natural and desired role, some women
would want to control their fertility. Yet these individual conceptions count

145. I am not advocating this view. I simply wish to point out that facts-even "[t]he
cumulative impact of... facts"-cannot prove anything, or even put significant constraints on
our approval or disapproval of any form of sexuality. Richards, supra note 127, at 986; see
generally text accompanying notes 359-586 infra.

146. J. Ely, supra note 138, at 150.
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for nothing if the right to privacy, as actually enforced, rests upon one "cor-
rect" theory or upon a generally shared value. One could argue that it is really
the state that makes the basic decisions through its power to classify areas as
"fundamental" or "not fundamental." But if the state tells the individual,
"realize yourself in these areas and through those types of choices and not
through some others," that can hardly be considered individual autonomy.

We could, of course, attempt to respect every individual choice or action
on the ground that any of them might be central to that individual's auton-
omy, but this would fail as it would both threaten society and glorify the state.
No actions that could be characterized as a restraint on any particular individ-
ual's pursuit of her ends could be tolerated, and the idea of organized social
life itself would be drawn into question. Individual autonomy would also be
threatened as expressive acts and desired ends might easily entail interference
with others' autonomy or even their safety and their lives; in order to strike a
balance between the conflicting demands for expressions of autonomy, exten-
sive state intervention would be needed to set out in detail acceptable kinds of
interference. 147

We might, alternatively, argue that values or judgments concerning what
areas of life are fundamental to individual autonomy are in fact necessarily
shared. This would avoid the anomaly that the state may deny privacy pro-
tection to an activity some individuals believe to be fundamental to their self-
realization on the ground that they are wrong, or that the majority thinks they
are wrong. The price of doing so, however, is the undermining of the notion
that individual autonomy is being protected at all. One would have to postu-
late that individuals are who they are at least in part because of some concrete
set of beliefs that they cannot transcend. This is less a theory of individual
autonomy than of individual heteronomy. The idea of individual autonomy,
and the theory of privacy that protects it, are both premised on a rejection of
determinism at some point in the analysis. As one perceptive commentator
notes,

[t]he very idea of a fundamental right of personhood rests on the
conviction that, even though one's identity is constantly and pro-
foundly shaped by the rewards and penalties, the exhortations and
scarcities and constraints of one's social environment, the "per-
sonhood" resulting from this process is sufficient "one's own" to be
deemed fundamental in confrontation with the one entity that re-
tains a monopoly over legitimate violence-the government.148

If we resort to the notion of necessarily shared values, however, we assert just
such a determinism-whether it is a determinism of mass culture, advertising,
or government indoctrination. Indeed, even if it is a genetic determinism, and

147. Gerety, supra note 120, at 262; cf. Gavison, supra note 121, at 438 (typical privacy
claim is "a claim for state interference in the form of legal protection against other
individuals").

148. L. Tribe, supra note 90, § 15-2, at 890.
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so entirely "natural," we are still not talking about individual autonomy, and
we are equally bereft of a normative basis for respecting it.

c) Abortion in Moral and Political Theory

As noted earlier, we encounter precisely the same difficulties in the right
to privacy as in the morality of abortion. With respect to the morality of
abortion, we first looked for an "objective" description of the status of the
fetus, but found that our descriptions turned on the images of the soul or
humanity that we brought into the analysis. Turning to a purposive approach,
we abandoned the attempt to ask what was in fact right and instead took some
broad purpose as given, but found that we either had to rely implicitly on the
same objective or factual notions that we had rejected earlier (in order to limit
the scope of the purposive method), or allow the purposive method to be ap-
plied without limit (in which case anything seemed possible). We also found
that either our verdict on abortion was "essentialist," applying in all contexts
in equal degree, or that it became indefinitely particularizable.

The same dilemmas exist in privacy theories. We attempted to describe
certain fundamental aspects of individual autonomy, but we found that our
"observations" of what is fundamental turn on assumptions, both in the mind
of the theorist and embedded in social practices, about what people should be
like. When we turned to a notion of shared values, however, we either had to
accept them in a concrete form, "as is," with all their conflicts and even au-
thoritarian sentiments, or else we had to attempt to refine them, facing the
same difficulties we encountered in trying to describe the fundamental aspects
of individual autonomy. Moreover, efforts to conceive how the state might
enforce a right to privacy veered between two extremes: either everyone neces-
sarily had the same values or conception of autonomy, or each individual had
his or her own conception. In the former case, the state might respect some-
thing, but it was doubtful whether that individual autonomy was actually "au-
tonomy," and it seemed odd to call it "individual"; in the latter case the state
in effect determined for the individual which areas of life are fundamental.

Before coming to any conclusions about the possibilities of a coherent
liberal doctrine of privacy and abortion, however, we must make one more
effort. Up to now, we have considered two broad approaches to the abortion
issue. The first assumed away the privacy issue and asked whether we could
have certain knowledge of the status of the fetus, or more broadly of the mo-
rality of abortion. The second dismissed the possibility of such knowledge and
looked to a doctrine of privacy for the answer. Neither approach has worked,
but there still remains the possibility that borrowing elements from both ap-
proaches might provide a reasonable solution to the dilemma. Few theories
make rights either totally dependent upon or absolutely indifferent to a con-
ception of the right. Thus, we may attempt to approach abortion as a problem
of morality and politics.

Such an approach could begin by drawing a distinction between the indi-
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vidual and society as the subject of knowledge. Society may enjoy access to
knowledge of what is right that is not enjoyed by the individual. Considered
historically, the idea might not seem too implausible in the form of "revealed"
knowledge: our own social practices might reveal something of which we are
unaware when we approach the problem as an ahistorical exercise in factual
observation or moral reasoning."

Our ideas of the relationship of individual and society, however, leave us
with no firm ground for believing that we can claim access as social actors to
knowledge that we do not have as individuals. On the one hand, social and
political decisions may clearly represent some agglomeration of private, indi-
vidual ends and values. In this case, they can be no more certain in moral
matters than can any individual's subjective desires. If politics is simply the
pursuit of private interests by public means, in other words, we have no reason
to expect that any ideal immanent in our history will have greater claims to
the truth than any one individual's views. The passage of the nineteenth cen-
tury abortion statutes, for example, was clearly bound up with the efforts of
"regular" physicians to secure their status. These doctors, who took the for-
mal medical training and high social prestige of the European medical profes-
sion as their ideal, and who tended to be affiliated with the American Medical
Association, sought to establish themselves as a profession to the exclusion of
their competitors such as folk practictioners and homeopaths. Many of the
"irregulars" were far more willing to perform abortions than were the regu-
lars, who thereby lost potential customers. To the extent that such factors
played a role in the passage of the anti-abortion statutes, 5° there would be no
basis for treating their passage as some sort of collective recognition of the
principle of respect for human life and its applicability to fetuses.

On the other hand, one might view political activity as an activity ele-
vated above mundane pursuit of individual advantage. When individuals par-
ticipate in this kind of decision making, they do so on the basis of their
common quality as one citizen among many. The vote, for example, is given
equally to each citizen as a citizen and not in proportion to wealth or income,
or in accordance with particular beliefs and values. Any mixture of the pur-
suit of individual ends with the search for the common good is condemned,
whether manifested in a property qualification to vote, in the failure to put
aside self-interest in deciding how to vote or what policies to support, or in
attempts to deny the vote to those of differing ideologies. Yet once we move

149. Cf. Noonan, supra note 38, at 2 ("History can record insights gained by human be-
ings, insights which once generalized by education are taken as a part of the mental outlook of
the persons subject to such education."). This is the underlying premise of the arguments that
the growing recognition of fetal personhood by the law of torts, inheritance, and property
reveals a gradual recognition and acceptance of the fact that the fetus is a person. See, e.g.,
Gerber, supra note 55, at 14-19; D. Granfield, supra note 35, at 154-55, 160; J. Pelt, supra note
50, at 100-01. I discuss this particular argument more fully in Section I. See text accompany-
ing notes 295-303.

150. See text accompanying notes 451-65 infra.
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beyond generalities, we have no clear idea what a public good separate from a
compromise among competing private interests, or competing private visions
of the good life, could be.151 Suppose, for example, that the regulars did have
more than base economic self-interest in mind. They also aspired to be moral
counselors to society, and were genuinely concerned about the dangers to wo-
men's health and the nation's strength posed by women who sought abortions
and refused to accept nature's role. 152 Could this be considered public interest
legislation? It appears equally as an instance in which individuals, because of
their social standing and access to the political process, persuaded the legisla-
ture to impose their views on everyone else. Even the regulars' belief that
abortion was murder could be characterized as one particular moral belief
which was imposed on everyone else. The basic difficulty is that a theory
which would allow one reliably to distinguish instances of moral consensus or
historical revelation from interest-oriented or ideologically intolerant imposi-
tions would be either a true theory of the morality of abortion or a correct
theory of privacy.

Most theories of privacy do not pose the question of society's access to
"correct" moral ideas in such all-or-nothing terms, though. A more moderate
position might draw a distinction between core and periphery. As a society,
we may know that beings such as infants are unquestionably "persons," and
we can rightfully forbid termination of their lives (given the general principle
of respect for human life) without concern for the legitimacy of suppressing
the autonomy of anyone who may feel differently. We might also know that
animals are not persons and so need not worry about the ultimate denial of
their autonomy, or of the autonomy of those who seek to protect them, when
we refuse to consider killing animals to be murder. 153 The status of other
entities, however, is not so easily ascertainable. With respect to such periph-
eral entities, the claims of individual autonomy on subjective questions come
to the fore; thus we leave it up to each person to make the decision about
(among other things) the status of the fetus.1 54

Though this approach may seem more realistic than those premised upon
either the complete objectivity or subjectivity of the morality of abortion, it is

151. See Stewart, The Reformation of American Administrative Law, 88 Harv. L. Rev.
1669, 1669-72, 1681-88 (1975).

Clearly, the public interest cannot be identified as a compromise among competing private
interests or values, because such a compromise would merely reflect existing differentials of
power and wealth.

152. See text accompanying notes 459-60 infra.
153. As noted earlier, the same analysis would apply even if we believed in animal rights.

We could know that plants were not covered by the principle of respect for the sanctity of life,
and we could therefore, it is asserted, confine the scope of that principle to animals and humans
without fearing that we were on some slippery slope requiring us to confine respect for the
sanctity of life to some "master group."

154. Alternatively, to put it more generally (if we feel other considerations besides the
status of the fetus are relevant), there is a core of actions that are morally wrong (such as the
murder of adult human beings) and a periphery of actions-like abortion-the morality of
which is a subjective, personal matter.
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still unsatisfactory. There is no reason to suppose that the state or society can
"objectively" distinguish the core from the periphery. For example, any at-
tempt to prove or infer from the facts that the fetus is, in effect, a peripheral or
"quasi-person" would meet the same fate as attempts to show that it is a "per-
son." By distinguishing core and periphery, we may simply find ourselves on
a slippery slope pulling us toward complete discretion as a society over the
designation of what is a human being. In other words, without an "objective"
method for distinguishing core and periphery, the strategy of dividing up
knowledge between that which can be known with certainty (as to what is in
the core and what is in the periphery) and that which is subjective (as to what
to decide about entities in the periphery) breaks down entirely. This would
threaten not only to exclude from protection what we feel are definitely per-
sons but also to undermine the very idea of individual autonomy in decision
making. If society can make the (possibly controversial) determination of what
is and is not in the core, and on the basis of that deny the claim of individual
autonomy, what is left of the idea of respect for the individual? Suppose, for
example, that society were to decide that people over 65 are in the periphery,
and cows in the core. The autonomy of the elderly would be threatened, as
would the autonomy of those who choose to eat meat.

One response to this objection is to deny its plausibility. If we have faith
in democracy, we can be confident that certain designations simply would not
be made, and we should not distort our doctrinal positions by pretending
otherwise.'55 This response, however, simply misses the point: it claims that
society does have access to objective knowledge of some sort, or at least that
for practical purposes we can act as if it did. This claim, moreover, can always
be answered by pointing to things like the enslavement of blacks or the treat-
ment of the elderly and the sick as nonpersons in certain societies. To fall
back on notions of what is "realistic" to expect, then, is simply to acknowl-
edge theoretical impasse.

3. Abortion and Liberal Thought

The failed attempts to develop a coherent, nonpolar liberal doctrine of
abortion and privacy pose two questions: What reasons are there for believing
that further argument and inquiry would be equally unproductive? And what
does it mean to say that it is "liberal" approaches which fail? The answer to
these two questions is the same: there is an underlying structure to the inco-
herence, a structure sufficiently distinct and cohesive to justify use of the term
"liberal" as more than a covenient label. That structure consists of two di-
chotomies: the first between subjective and objective, and the second between
universal and particular, both related to each other in a specific way. 156 I will

155. See J. Ely, supra note 138, at 181-83.
156. See generally R. Unger, supra note 39, at 1-144; T. Nagel, Mortal Questions 197-213

(1979).
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first present the terms of the dichotomies and then consider their importance
for the abortion issue.

The first dichotomy reflects our inability to find a nonarbitrary middle
position between two extreme (and simplistic) approaches to the nature of
knowledge. On the one hand, we can seek "objective knowledge" which con-
forms to some reality given independently of our experience or perception of
it. In this case, the attempt to gain knowledge is the effort to ensure that our
understanding of the world reflects true reality. On the other hand, we can
object that such an attempt assumes that we can step outside of our knowledge
and compare it with reality. This objection pushes us to conclude that knowl-
edge is in the final analysis subjective; opinions can be offered, and consistency
in beliefs may be sought, but there is no ultimate objective standard by which
to prove or disprove them. The problem, then, is the apparent impossibility of
finding a basis for attaining knowledge which is objectively true, yet not in
principle beyond our capacity for understanding; and which conversely is ac-
cessible to us, yet not "merely" subjective. Although we may reject the possi-
bility of finding some "standpoint of the cosmos in itself," '57 we do not want
to abandon the hope of finding some rational way to select among competing
theories and outlooks.

The second dichotomy of universal and particular may be understood in
terms of the notion of primacy. At one pole we may see each particular as
entirely dependent on the universal, in the sense of having a fixed, established
place under the single universal concept to which it belongs, and as being
exhaustively defined by its place in relation to the universal. Another way of
looking at this pole, one which relates it more directly to the discussion of
abortion, is through the idea that particular things have "intelligible essences"
by which they can be naturally grouped or classified. 158 At the opposite pole,
we may believe that each particular is not defined exhaustively by its relation
to any given universal concept; things can be grouped in an indefinite number
of ways with no one classification fully exhausting its meaning because there is
no single "essence" to be fully defined. Alternatively, then, we can deny that
anything has an "essence" or if it does have one, we cannot know what it is,
because what any particular "essentially" is depends upon how we classify it.
In sum, the first, "essentialist" pole represents the primacy of the universal,
not because it denies the existence of particulars, but rather because the fact
that the essence of any one thing is fully defined with respect to a universal
quality makes the particular dependent upon it. In contrast, the second pole
casts into doubt the very idea of an essence and reduces the universal to an
arbitrary selection among the infinitely many ways to group particulars. It
thus leaves the particular as the primary object of our experience.

The importance of the primacy of universal or particular, and of our in-

157. See A. Gramsci, Some Problems in the Study of the Philosophy of Praxis, in Selec-
tions from the Prison Notebooks 445 (Q. Hoare & G. Smith eds. 1971).

158. See R. Unger, supra note 39, at 31-36.
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ability to resolve the issue, becomes clearer when we examine the various,
more specific dilemmas in social theory and legal doctrine that it expresses. In
much of our thinking about society, we seem to be faced at bottom with a
choice between absolute individualism and the primacy of community. We
may believe that each person is who he or she is independently of society, and
that society is the joining together of those independent individuals in one of
any number of possible forms of association that they might choose. More-
over, the association itself-taken as a whole, or considering other particular
members of it as members of the association-is simply an instrument to the
individual's ends. Any state action restraining the individual, moreover, is an
imposition on the individual, however legitimate: either the will of the state or
that of the individual prevails. Conversely, in a situation of pure community
no person is seen as having any meaningful existence outside society. One's
place in society exhaustively defines who and what one is. Here the associa-
tion itself is not the mere instrument of its members, but the primary end of
social life. Of course, few theorists adhere to either version in its pure form,
but more moderate alternatives necessarily amount to internally inconsistent
juxtapositions of aspects of both poles.

The two dichotomies of subjective and objective and of universal and par-
ticular combine to create greater dilemmas than each could generate alone.
By itself, the dichotomy of subjective and objective simply reflects the fact that
while moral choices seem to lack "objectivity," neither are we satisfied with a
purely subjective approach; by itself the dichotomy of universal and particular
simply reflects our inability to reconcile part and whole. But together, they
create a far more difficult problem. If there were no polarity in our distinction
between individual and state, actions based upon dubious claims of access to
"the right" could not threaten individual autonomy; and if decisions could be
objectively right, then we might, even taking an atomistic view of society,
have less reason to object to the state's ordering of outcomes on issues such as
abortion. If, however, we believe that subjective decisions are essentially indi-
vidual matters, then any choice by the state becomes a constraint on individ-
ual freedom and autonomy that is not merely inconsistent with a view of the
state as instrument, but which also cannot claim objective normative
justification.

These polarities underlie all the specific dilemmas we have analyzed in
the abortion issue. The dichotomy of subjective and objective means that
every attempt to set out a specific argument about the morality of abortion or
the proper scope of privacy can always be shown to have inconsistent elements
within it, unless the position advocated lies at one or the other of the extremes.
The dichotomy of universal and particular means that every attempt to set out
the consequences of any given position is, if not all or nothing, inconsistent. If
we do not claim (say) that the fetus "is" a person in all possible respects and
for all possible purposes, or that no general verdict on the morality of abortion
is conceivable, then our argument can be shown to lack consistency. Similarly,
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our ideas about the relationship of individual to state or society take on an all-
or-nothing character: if we do not argue that individuals are absolutely atom-
istic or else utterly social beings with necessarily shared values, it will always
be possible to spot inconsistencies in any argument about privacy. The effect of
these dichotomies is that we always have available to us a repertoire of stock
arguments and counterarguments about abortion and privacy. If one person
argues that, "we must accept at some point that we determine whether the
fetus is a person," the other can always respond, "so you believe that society
could legitimately make a judgment that slaves are not persons?," to which the
former could reply that the power to determine personhood applies only to
doubtful cases, pointing out that even the pro-life advocate is content to let
individuals decide for themselves whether, for example, cows are sacred.

To these last replies, of course, still further counterarguments could be
made. The same endless quality of the argument appears in debates about
privacy. Yet, in fact, people do almost always settle on some nonpolar posi-
tion, and though they may not always be fanatically convinced of the truth of
their position, neither do they come to a conclusion with a sense of complete
theoretical arbitrariness. The common experience of doctrinal disputes, then,
appears to comport poorly with any analysis devoted to showing that liberal
thought is necessarily incoherent or arbitrary. If liberal theories of the moral-
ity and politics of abortion are so contradictory, why are nonpolar positions
continually put forth and defended?

It would be a mistake to attribute this phenomenon entirely to the psy-
chology of the theorists-to argue that they cannot, whether for personal,
political, or professional reasons 159 admit the incoherence of liberal theory. A
more illuminating approach lies in examining the judgments that account for
the sense that the theoretical dilemmas can be resolved. Confronted with
seemingly intractable theoretical disputes, that is, the most sensible response
appears to be to exercise one's judgment about what is reasonable or realistic,
or call upon one's intuitions. To be sure, these judgments or intuitions are not
perceived as a substitute for reason: the commitment to find some reasoned
solution remains. But argument must of necessity stop at some point if actions
are to be taken or positions advocated. As I will argue in the next section,
these judgments, which attenuate consciousness of the ultimate arbitrariness
of the arguments, rest on opposing visions of what society is and should be
like.

C. Abortion and Social Vision

The controversy over abortion and privacy is more than a theoretical dis-
agreement over how best to criticize and justify the way liberal society is struc-
tured. As a conflict within that social structure, the abortion dispute shapes,
in part, the character of our social experience. The abortion issue is closely

159. See Tushnet, Legal Scholarship: Its Causes and Cure, 90 Yale L.J. 1205 (1981).
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related to a whole range of contests over the structure of liberal society. By
looking at the abortion debate in the context of these other conflicts, we can
begin to understand not only the characteristic features of the liberal social
experience as a whole, but also their relation to the theoretical disputes al-
ready examined.

Two opposing social visions, which I will call the traditionalist and the
nontraditionalist perspectives, underlie and unify a number of areas of polit-
ical and social conflict in contemporary society.1' ° The struggle over abortion
is part of a larger contest in which those who oppose abortion attempt to
structure society along traditionalist lines, while those who support the right
to abortion try to structure it along nontraditionalist ones. For purposes of
this discussion, the broader contest between the two visions can be understood
in terms of three issues: sexual relations, the family and the role of women
within it, and the relation of people to the biological terms of their lives.

In order to make this argument, it will be necessary to outline the two
visions and draw their connection to the abortion dispute. There is, however,
a dilemma inherent in undertaking this analysis. It requires going beyond rel-
atively superficial observations about how frequently a position on abortion is
associated with a positon on another issue. The analysis here looks to a deeper
level of interconnection between such positions which the participants in the
conflicts may not always fully grasp. In searching for this deeper level, how-
ever, it is too easy to fall into the trap of claiming to analyze the objective
logical structures of the various positions, and to attribute to social actors a
"true" position regardless of whether they subjectively believe it or not.

There is no entirely satisfactory way to avoid this pitfall other than to
maintain a constant awareness of it.161 Subsection one focuses on describing

160. In using the word "traditionalist," I do not mean to make any assertion about the
nature of the social practices or structures that traditionalists seek to defend. The nuclear fam-
ily, for example, is often taken as the "traditional" one. See, e.g., The Constitution and the
Family, supra note 127, at 1213. Yet one might also view the extended family as typical of
older, traditional, immigrant cultures in contrast to the modem nuclear family. Cf. Moore v.
City of East Cleveland, 431 U.S. 494, 504 (1977) (referring to "[t]he tradition of uncles, aunts,
cousins, and especially grandparents sharing a household along with parents and children').
Moreover, I will argue in Section III that our seemingly "traditional" social practices and be-
liefs are more properly understood as social constructs emerging from political struggles of the
late nineteenth century onwards. Nevertheless, these beliefs and practices-such as the idea of
woman's role as wife and mother, or of the family as an oasis of emotional security-are per-
ceived as traditional. It is that perception which the analysis in this section addresses.

I should also emphasize that I do not intend (at this point) to evaluate either perspective; I
certainly am not attempting to advocate a modern, progressive, nontraditional approach. On
the contrary, I will argue in Sections III and IV that neither perspective is satisfactory.

161. There are also problems of documentation. That people who oppose abortion tend
also to oppose the Equal Rights Amendment, for example, is not a statement that will surprise
anyone. More generally, there is a common perception that in some way the abortion issue
implicates or at least symbolizes larger questions. This perception is especially strong among
opponents of abortion. See, eg., Note, supra note 77, at 175 n.161 ("Quality-of-life [ethic] is
diametrically opposed to traditional western ethic which places absolute value on every human
life. ... "); Krimmel & Foley, supra note 60, at 727 ("Is the legalization of abortion consistent
with the kind of society we desire?"); id. at 797-84; D. Granfield, supra note 35, at 126, 129; J.
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the two visions in terms of the kinds of social structures that participants in
these disputes foster. The connections among the different positions that char-
acterize the two perspectives are not absolute; it is not inherently impossible
for one who adopts the nontraditionalist view on the role of women, for exam-
ple, to oppose abortion. The basis for giving less weight to such positions will
be clear from the analysis of the relationship of the social visions to the dilem-
mas of liberal thought, which is taken up in subsection two, below.

1. The Traditionalist Controversy

a) Respect for Others

Central to the conflict over the experience of life in liberal society is this
issue: under what conditions is it possible to realize in personal practice the
moral ideal of respect for others? For the traditionalist, the practice of moral-
ity in human relationships is possible only if those relationships are part of a
larger order or established framework that transcends any one individual or
society and is morally justified in its own right. Any attempt to subject such a
framework to conscious social or individual control threatens individual integ-
rity and freedom by exposing people to exploitation by others. For the non-
traditionalist, in contrast, those established frameworks constrain human
freedom precisely to the extent that they are not subjected to active control by
individual or society. Blind acceptance of any institution as the exclusive vehi-
cle for achieving the ideal of respect for others threatens individual autonomy.
What framework for human relationships is "right," then, depends upon the
evaluation of the individuals who create it.

(i) Sexual Relations

The first area of the controversy regards sexual relations. In the tradi-
tionalist view, shared in varying degrees by those who oppose abortion, sexual

Noonan, A Private Choice: Abortion in America in the Seventies 172-77 (1979); Bym, supra
note 43, at 19-34; Gerber, supra note 55. But it is also true (in a different way) for feminists.
See, e.g., M. Barrett & M. McIntosh, supra note 33, at 14 ("Abortion is... an indexical issue.
It can provide a litmus test of how well-to put it crudely-feminist and socialist views are
bearing up against religious and familist forces."); Hayler, Review Essay: Abortion, 5 Signs
307, 313 (1979) ("Opposition to women's demand for freedom of reproductive choice reveals
deep patriarchal anxiety about how women may act when freed from the restraints of biological
motherhood."). See also Potter, The Abortion Debate, in Updating Life and Death 85, 101 (D.
Cutler ed. 1969) ("Abortion is a symbolic threat to an entire system of thought and meaning.").

Still, the claims I make throughout subsection one below are much more specific. To a
certain extent, I simply assume that the particular empirical connections I draw between the
abortion controversy and issues of sexual morality, the family, women's roles, and biological
"engineering" reflect common perceptions of the debates over these matters. It is, I believe, the
nature of the connection, and not its existence, that poses the more difficult and controversial
question. There are, however, some very helpful studies documenting the connections between
the abortion debate and other issues. See P. Steinhoff & M. Diamond, supra note 39, at 71-117;
P. Conover & V. Gray, Feminism and the New Right 97-129 (1983); K. Luker, Abortion and
the Politics of Motherhood 158-91 (1984). Also helpful in this respect is Moore, Moral Senti-
ment in Judicial Opinions on Abortion, 15 Santa Clara L. Rev. 591 (1975).
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relations are right only within some given framework that transcends any one
individual (such as marriage). Sex must be treated as having some intrinsic
meaning that deserves respect of its own accord. This attitude is compatible
with a view of sex as a necessary evil but it does not necessarily imply such a
view. Within this framework, sex can be a positive good, if treated with re-
spect for its intrinsic meaning. In either case, sexual pleasure as an end in
itself is condemned.

The traditionalist position has both a general and a particular aspect.
The traditionalist, after all, does not merely believe in some framework for sex,
but defends a particular one: for example marriage between a man and a wo-
man who love each other and wish to have a family. Similarly, one might
believe that in the right framework for sex, procreation and sexual pleasure
are intrinsically linked. 62 These particular assertions are obviously important
because ultimately the dispute concerns what sorts of actual, concrete arrange-
ments can be made between individuals. That dispute cannot be resolved
merely by referring to a general need to place sex within the context of some
kind of established, right framework. For now, however, I will focus on that
more general assertion of the necessity of some framework that presents itself
to individuals as given, because it is precisely this necessity that the nontradi-
tionalist view disputes.

The nontraditionalist position differs from its traditionalist counterpart in
two ways. First, it denies that a structured, given framework, independent of
any individual or society, is in any sense a precondition for morality in human
relationships. Two persons may either create their own structure (for exam-
ple, by taking vows to each other and creating their own version of a marriage)
or choose not to concern themselves with a structure at all (for example, by
mutually consenting to sex purely for the pleasure of the moment). Neither
course of action necessarily implies a disrespect for others. Second, sex has no
intrinsic meaning;'63 rather, it carries precisely the significance that individu-
als attach to it. Thus, the nontraditionalist finds it much more difficult than
the traditionalist to condemn any particular sexual arrangement between two
consenting partners, regardless of what it might be.

The two views have strikingly different implications, both on a personal

162. See, eg., Bryn v. New York City Health and Hospitals Corp., 31 N.Y.2d 194, 214,
286 N.E.2d 887, 897, 335 N.Y.S.2d 390, 404 (1972) (Scileppi, J., dissenting) ("a decision to
engage in sexual intercourse necessarily entails an acceptance of the consequences and must
take into account the possibility that another life may be created"), appeal dismissed, 410 U.S.
949 (1973); J. Schall, Human Dignity and Human Numbers 74, 77-83 (1971); D. Granfield,
supra note 35, at 205 ("Sex involves a tripartite relation: man, woman, and child. Sex can be
enjoyed apart from the family, even apart from another person, but it can never be fully under-
stood or evaluated apart from the family.").

Alternatively, one might argue that the one, right framework is marriage, within which
there need not be a connection between sexual relations and procreation. E.g., J. Pelt, supra
note 50, at 69-71.

163. Cf. Goldman, Plain Sex, 6 Phil. & Pub. Aff. 267 (1977) ("There is no morality intrin-
sic to sex ... ").
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and a political level. For the traditionalist, any act of disrespect for the cor-
rect, established, sexual framework threatens to undermine the very ideal of
respect for others in sexual relationships. Without respect for the intrinsic
meaning of sex, the pursuit of sexual pleasure by one partner will degenerate
into the treatment of the other as a degraded object.' Further, the estab-
lished framework for sexual relations, whatever it may be, is part of a larger
moral order. The very act of disregarding that framework and consciously
substituting something else is an arrogation of power to human beings and a
threat to the whole fabric of the moral order. In religious terms, not only is it
intrinsically wrong for an individual to violate God's law on any one occasion,
but it is also likely to lead to other violations. The very act of disobedience
implies the possibility of other acts. In secular terms, individuals who accept
one kind of unnatural or immoral relationship risk the degradation of their
own character.1

65

For the nontraditionalist, however, the very fact that such a framework
appears as a given inhibits full respect for human beings. If individuals can be
free to create their own structures, they will experience greater freedom to
develop along lines uniquely tailored to their own needs. They can create a
framework which accords greater respect to the needs and desires of the part-
ner. The nontraditionalist rejects the notion that any one established frame-
work is inextricably tied to respect for the worth of individuals or a larger
moral order. For the nontraditionalist, morality is more open-textured than
the traditionalist view implies, and the act of abandoning one aspect of tradi-
tional morality in individual relationships need not carry any necessary impli-
cations for other aspects. Instead, such abandonment implies the affirmation
of individuals' capacities consciously to shape the terms of their relation-
ships-the central point of disagreement between traditionalist and
nontraditionalist.

These differences extend to views on public policy. For the traditionalist,
the proper framework for sex demands respect not only from individuals but
from society as a whole, because this framework is part of a larger, tightly
connected, right moral order.1 66 Societies do not choose to encourage or allow
one framework rather than another based upon calculations of utility. Rather,
they acknowledge the established framework as a given fact of moral life or, if
they do not, they threaten the possibility of morality in individual relation-

164. Cf. Paul VI, Humanae Vitae, pt. 2, § 17 (1968) (use of contraceptives may cause man
"finally [to] lose respect for the woman" and to consider her "as a mere instrument of selfish
enjoyment").

165. See, e.g., J. Schall, supra note 162, at 62 ("We are witnessing a long term separation
of sex from reproduction. Abortion, as it is being argued in contemporary thought, is a neces-
sary stage in this separation, the one which eventually accustoms us to the acceptance of the
proposition that human life need not always be protected.").

166. Cf. Tushnet, Book Review, 82 Colum. L. Rev. 1531 (1982) (reviewing D. Richards,
Sex, Drugs, Death and the Law (1982)) (arguing that conservatives see society as an interlock-
ing whole, whereas for liberals various aspects of social practices and beliefs can be
disaggregated).
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ships. Thus, for example, laws prohibiting homosexuality show no disrespect
for the principle of individual freedom, because homosexuality is intrinsically
degrading 67 For the nontraditionalist, in contrast, society may legitimately
condone or encourage individuals' efforts to create their own types of sexual
relationships outside traditional frameworks. Society is not bound, out of re-
spect for individual freedom, to treat any particular structure as the only pos-
sible embodiment of morality in individual relationships. Thus, to continue
with the same example, homosexuality cannot be prohibited on the ground
that it is intrinsically degrading, because no one form of sexual relationship
is.

16 8

(ii) The Family and the Role of Women

The second area of disagreement concerns the family and the role of wo-
men. One variant of the traditionalist view, shared widely by many opponents
of abortion, emphasizes the role of women as mothers and homemakers (and
of men as breadwinners). Women are to define their primary concerns as rais-
ing and caring for their children and answering the emotional needs of the
family while the husband provides for its material needs. A woman who re-
jects having children shows a narrowminded concern for her own convenience
that is incompatible with true caring for others.16 9 This view of women's roles,
however, is merely one of a number of possible beliefs about what particular
sorts of relationships ought to be established among individuals. While many
opponents of abortion share this view, it is no more the only possible version
of the traditionalist position than is the notion of sex as a necessary evil. As it
becomes increasingly accepted and economically necessary for women to enter
the workforce, other views of women's roles-which are discussed below-can
be developed in a way compatible with the traditionalist viewpoint.

The nontraditionalist denies that any given role is naturally right for wo-
men, or that any structure particularly suits the family. Instead, the nontradi-
tionalist emphasizes freeing women and men alike from the constraints
imposed by gender-specific roles: women must have the option of pursuing
careers, and men must have the opportunity to be more involved in raising
children. A woman may choose to be a mother primarily, but it should be just
that-a choice of one among a number of roles open to men and women.170

167. Indeed, attempting to outlaw discrimination based on sexual preference may threaten
the very possibility of respect for others by protecting a form of sexual activity that corrodes the
essential preconditions for morality in sexual relations. To take another example, sex education
in public schools can be acceptable to the traditionalist only to the extent that it firmly ties sex
into the particular correct framework.

168. Similarly, sex education can promote respect for others only to the degree that it
promotes informed individual choice rather than attempts to impose the "right" moral code.

169. See, e.g., I Human Life Bill Hearings, supra note 32, at 775 (statement of David
Wilkinson) ("reality teaches us [that] usually the sole consideration... (in the abortion deci-
sion is] what the woman desires by her own convenience").

170. See, e.g., P. Steinhoff & M. Diamond, supra note 39, at 88 (among pro-choice advo-
cates, "[m]otherhood was generally viewed as one of many female roles, not as woman's destiny
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The availability of contraceptives and abortion plays a major role in this
choice, allowing women control over their bodies and offering them the option
not to have children or to control the timing of parenthood in a way that
makes career pursuits possible.

A similar contrast between the traditionalist and nontraditionalist views
emerges when we examine the differing views on the family. The traditionalist
may reject the view that the only proper role for a woman is as a mother, but
still advocate preserving some social differentiation between the sexes and de-
nounce efforts to break down those differences as attempts to create an unnat-
ural "unisex." Much emphasis is placed upon preserving some sort of
"traditional" nuclear family, with some kind of allocation of gender-specific
roles for men and for women. The nontraditionalist, by contrast, defines a
family and the roles within it in whatever way its members want. From this
perspective, there is no archetypical "family" but rather a diversity of possible
family structures. 171

At the most general level, the contrast between the two visions concerns
the necessity of a structured allocation of roles. To the traditionalist, the
breakdown of the traditional mothering role of women and the weakening of
the family threatens the values of emotional intimacy and caring for others. 72

It poses the danger that close family relationships will follow the pattern of the
marketplace, where people treat others as expendable means to their own
ends. Moreover, the roles women and men are supposed to take are divinely
mandated, or are part of a natural, tightly integrated, moral order whose vio-
lation poses a grave danger to society. To the nontraditionalist, on the other
hand, individuals can truly respect one another only if they enjoy the flexibil-
ity to tailor their relationships and roles to their individual needs. What is for
the traditionalist the danger of violating the established order is for the non-
traditionalist a source of greater individual and societal freedom.

These differences of opinion as to the family and the role of women arise
in disputes over public policy as well. For the traditionalist, those laws which
show respect for the correct framework for relations among individuals are
compatible with individual freedom and morality. Those which fail to show
respect for it are not. Consider the question of the minor's access to abortion
and contraceptives. The state fosters respect for others by recognizing and

or ultimate fulfillment. The role of motherhood was seen as one which women should choose
and then exercise responsibly.").

171. At a White House Conference on Families, for example, conservatives generally op-
posed abortion, sex education, the Equal Rights Amendment, and favored the traditional struc-
ture of family life; liberals were pro-choice, favored sex education, and the ERA, and were
much more open in what they would call a "family". See American Family Life at the Cross-
roads, The Boston Sunday Globe, Apr. 6, 1980, at B1, col. 1; see also Family Forum or Abor-
tion Battle?, The Boston Globe, Feb. 20, 1980, at 17, col. 2. See generally G. Steiner, The
Futility of Family Policy 3-46 (1981).

172. Cf. G. Steiner, supra note 171, at 51 (For pro-life advocates, "to support abortion is
to support a cavalier disregard for the unity of the family.); id. ("in this view, pro-life and pro-
family. are inseparable concepts.").
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reinforcing the given family structure, one aspect of which is that the parents
have control over their children's upbringing, including their sexual develop-
ment, and exercise that control in the children's best interests. A parental
consent requirement, therefore, is far from an absolute veto which parents
may exercise on arbitrary, irrational, or even vindictive grounds to deny the
child's autonomy. Instead, it promotes the child's freedom and supports the
intrinsically correct family structure that makes possible true love and respect
between parent and child.17 3 Conversely, for the state to undermine this struc-
ture, by permitting minors to have access to abortion and contraception with-
out parental consent or knowledge is to threaten the traditional family
structure and with it the very possibility of autonomy and respect for others.

For the nontraditionalist, in contrast, which sorts of state actions in fact
promote respect for others within the family is an empirical matter.1 7 4 In
most families consultation between parent and child may very well prove help-
ful; in others, however, the parents may take a vindictive attitude towards a
daughter who gets pregnant.175 Because it locks all families into a particular
conception of the "correct" family structure, a parental consent requirement
necessarily undermines the minor's autonomy. It amounts to nothing less
than an attempt by the state to fit this particular aspect of family relations into
a predetermined mold.

173. Cf. Burt, The Constitution of the Family, 1979 Sup. Ct. Rev. 329, 338 (for conserva-
tive Justices, "only parental authority exercised in a traditional authoritarian format requires
constitutional deference").

Of course, the traditionalist need no more claim that all parent-child relationships are in
fact perfect than she need claim that all marriages are actually perfect.

174. For example, one commentator argues that the exercise of parental authority is not
always likely to be more in the minor's best interests than guidance by a physician. See Note,
Parental Consent Requirements and Privacy Rights of Minors: The Contraceptive Controversy,
88 Harv. L. Rev. 1001, 1017 (1975) [hereinafter Contraceptive Controversy] ("[T]he decision
whether to use contraceptives is not necessarily improved by the greater experience or knowl-
edge that a parent is likely to possess, particularly if physicians play a role in determining what
birth control methods are to be utilized."). See also Note, Parental Consent Abortion Statutes:
The Limits of State Power, 52 Ind. L.J. 837, 848-49 (1977) [hereinafter Limits of State Power]
("While the parents may have a more personal knowledge of the minor than the physican, it has
been shown that because of their personal attachment to their child, parents' reactions to their
minor daughter's pregnancy may result in a decision which is not in the minor's best interests.
Thus, the detachment of the physician may allow him to make a more objective determination
of what would serve the best interests of the child."); Note, The Right to an Abortion-
Problems with Parental and Spousal Consent, 22 N.Y.L. Sch. L. Rev. 65, 73 (1976); Comment,
Constitutional Law-Privacy Rights- Consent Requirements and Abortion for Minors, 26
N.Y.L. Sch. L. Rev. 837, 848 (1981); Note, The Minor's Right to Abortion and the Require-
ment of Parental Consent, 60 Va. L. Rev. 305, 330-31 (1974).

My purpose here is neither to agree nor disagree with these empirical evaluations, but
simply to point out that an empirical evaluation is made. In contrast to the traditionalist, the
nontraditionalist asks which authority structure is likely to be more oriented to the child's best
interests-the family or the medical profession. The nontraditionalist finds no sense in the no-
tion that respect for the minor's best interests is necessariy tied to any one given, morally right
family structure.

175. See Dembitz, The Supreme Court and the Minor's Abortion Decision, 80 Colum. L
Rev. 1251, 1255-56 (1980).
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(iii) Control over Human Biology

The third area of disagreement concerns the notion of active control over
human biology. Two common examples are the concept of a right to die and
the possibility of genetic engineering. Both concepts are highly suspicious no-
tions from the traditionalist perspective (though not necessarily incompatible
with it). Further, opposition to both concepts is generally strong among oppo-
nents of abortion. 176 Both contemplate a conscious control over the biological
terms of life and death that "is wrong because it presumes a dominion over
our species life which we have not been given." 1 77 Such control implies the
renunciation of an established order that preserves respect for individual life
by containing our worst impulses. Any breach in this order carries the dis-
tinct possibility of further breaches. This danger is present on a political as
well as personal level: it is just as dangerous, if not more so, for the state to
"play God" as it is for individuals to do so.

From the nontraditionalist perspective, on the other hand, while the dan-
gers are present, they are not tied together so inextricably. A woman who
seeks an abortion, for example, is not for that reason alone necessarily more
likely to take a callous attitude towards the elderly. Similarly, greater social
control over biology (for example, by providing, through genetic engineering,
new ways of dealing with diseases, learning disabilities, and so on) can en-
hance the possibility for individual freedom. 178

b) Individual Autonomy and Self-realization

A second aspect of the traditionalist controversy concerns not respect for
others but individual growth and development. To what extent is an individ-
ual's self-realization bound up with a larger, established, morally right frame-

176. The Massachusetts legislature encountered strong opposition from anti-abortion
groups and the Roman Catholic bishops of Massachusetts when it considered a bill to provide
for a "living will," whereby the individual would specify his "wish to die 'naturally'-without
artificial life-prolonging measures-if he suffered a certainly terminal illness but was unable to
give doctors direction on when to cease aggressive treatment." See An Emotional Debate over
"Living Will," The Boston Globe, Feb. 28, 1980, at 19, col. 3. Proponents of the bill termed it a
measure that would "enlarge the fundamental right of the patient to make his or her own
decisions on final medical care," while opponents denounced it both as a dangerous first step
toward euthanasia and more generally as an expression of the "quality of life ethic of human-
ism." Id.; see also L. Tribe, supra note 90, § 15-11, at 937 & n.15; cf. J. Lyon, Playing God in
the Nursery 33-58 (1985) (describing pro-life involvement in issue of nontreatment of handi-
capped newborns).

177. Smith, supra note 46, at 48 (speaking of the prima facie wrongness of abortion as the
killing of a fetus).

178. Compare Callahan, Abortion: Some Ethical Issues, in Abortion, Society, and the Law
89, 100 (D. Walbert & J. Butler eds. 1973), ("The deepest philosophical issue beneath the abor-
tion question is the extent to which, in the name of freely chosen ends, biological realities can be
manipulated, controlled, and set aside .... [T]he trend toward abortion on request reflects
• ..the attempt to subordinate biology to reason, to bring it under control, to master it."), with
Smith, supra note 46, at 48 ("Abortion, like all killing of our species life, is wrong because it
presumes a dominion over our species life which we have not been given [though it may some-
times be the lesser of two evils]."). See also Gahringer, supra note 39, at 62-63.
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work? The traditionalist defines individuals by their place in such frameworks.
By stepping outside all established social institutions or frameworks, an indi-
vidual would succeed only in stripping herself of her very humanity. To assert
one's autonomy, to develop oneself as a unique person, and to accept some
established role or framework for individual self-realization, are the same. For
the nontraditionalist, in contrast, true individuality can be asserted only by
setting oneself apart from some larger order. While individuals may naturally
wish to have some role as part of an institution or social order, to the extent
they play that role they sacrifice rather than realize their uniqueness as
persons.

We can better understand the conflict over the conditions of individual
autonomy by looking at the way the conflict manifests itself in each of the
three areas of the traditionalist controversy.

(i) Sexual Relations

The first of these areas is the connection between sexual relations and
individual development. For the nontraditionalist, to be constrained from
choosing any framework for sexual relations other than marriage is to be de-
nied individual autonomy; 79 to have to conform to some established way of
life rather than choosing one's own "lifestyle" is the very antithesis of the
nontraditionalist view."' 0 The state's attempts to limit sexuality to one partic-
ular framework can only stunt individual development. For the traditionalist,
however, participation in some larger order is the only way that individuals
can grow and develop as truly autonomous persons. Those who pursue sex
outside the traditional framework succeed only in degrading themselves by
venting their lust and selfishness.' Similarly, if society undermines the cor-
rect frameworks, it hinders the ability of individuals to promote their true
self-realization. Thus, f the state promotes the removal of sexuality from its
proper context (for example, through public school sex education programs
which remove sex education from the family context) it runs the risk of pro-
moting teenage sexuality to an artificially high, necessarily degrading extent.

(ii) The Family and the Role of Women

The same conflict occurs with respect to the family and the role of wo-
men. As noted earlier, the traditionalist views a particular gender-specific
role as natural and intrinsically right. A woman realizes her own individuality

179. That such a denial is implicated does not mean that the nontraditionalist would auto-
matically condemn it. Other factors might make the denial seem justiiable (e.g., the child's
well-being in the case of laws forbidding sexual relations between adults and young children).

180. See generally L. Tribe, supra note 90, §§ 15-12 to 15-16, at 938-65.
181. See Eastern States Health Education Conference, The Family in Contemporary Soci-

ety 135 (1958) (expressing fear that "right to manipulate... [human] physical processes" may
lead to "sterile eroticism," one aspect of which is "the exercise of unlimited self-determination
in sexual activity") (quoted in N. St. John-Stevas, The Agonising Choice 77 (1971)); Paul VI,
note 164 supra.
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precisely by accepting the role given to her and then exploiting its inherent
potential for her own self-development. To reject that role is to deny the pos-
sibility of her own fulfillment; "pregnancy," for example, "is an honor for
which a woman is chosen. Her acceptance and faithful execution of this re-
sponsibility provides her fulfillment and is the measure of her moral
worth." '182 For the nontraditionalist, however, a woman cannot be truly free
and autonomous unless she can choose her own role. She can cultivate her
own individual development through the traditional roles of mother and
housewife only if she chooses them. Similarly, a man may choose to be the
family breadwinner, but to tie him to that role to the exclusion of others is to
force him into an inhibiting mold.

The dispute over the nature of individual development and its relation-
ship to the family extends to political life as well. As far as the traditionalist is
concerned, the state confronts the traditional family and sex roles, and then
either recognizes and reinforces them or subverts them. If the state chooses
the latter, it threatens the ability of individuals to cultivate their talents and
abilities by tying themselves into the larger moral framework. For the non-
traditionalist, in contrast, the family and its associated sex roles are much
more plastic. The "family" is what we, through our social policies as well as
our personal decisions, make of it, a contingent unity of various purposes and
attributes.18 3 Thus, consider once again the issue of parental consent for mi-
nors' access to abortion and contraception. To the traditionalist, if the state
imposes such a requirement, it merely recognizes what is already there-the
parent's intrinsically right, natural, or traditional authority over the child. To
the nontraditionalist, if the state imposes a parental consent requirement, it
delegates authority to the parent for some purpose. 84 Conversely, refusing to
impose such a veto cannot be said to undermine the naturally right structure
of the family, nor can it be said to be neutral in action; rather, it simply gives a
particular definition to the structural aspects of daily life. Of course, whether
the intended purpose is best served by means of such a delegation, or whether

182. P. Steinhoff & M. Diamond, supra note 39, at 106 (describing anti-abortion position).
183. For a good example of this approach, see The Constitution and the Family, supra

note 127, at 1214-20, 1270-96 ("functional" approach to family and protected relationships).
184. See, e.g., Contraceptive Controversy, supra note 174, at 1013 ("the state's grant to

parents of legal control over minors' access to contraceptives constitutes state action"); Limits
of State Power, supra note 174, at 840 ("A statute. which allows abortions on minors only
where the minor obtains parental consent, in effect gives the parents a veto over the minor's
decision to terminate her pregnancy"); id. at 841 n.22; cf. Planned Parenthood v. Danforth, 428
U.S. 52, 93 (1976) (White, J., concurring in part and dissenting in part) ("[tihe State is not...
delegating to the husband the power to vindicate the State's interest in the future life of the
fetus. It is instead recognizing that the husband has an interest of his own in the life of the fetus

See generally Disanto & Podolski, supra note 129, at 225-26 (consent requirements can be
seen either as delegation or recognition of parental or spousal power). Cf. Gabel, Intention and
Structure in Contractual Conditions: Outline of a Method for Critical Legal Theory, 61 Minn.
L. Rev. 601, 625 (1977) ("The constitution of the image as meaningful in one or the other of
these ways is inherently intended, results from an a priori intentional orientation on the part of
the perceiver.").
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the purpose itself is legitimate in light of other political and social values, is
another question. All that can be said a priori is that if the state regulates
sexual freedom by imposing one particular idea of the correct family type, it
confines people to roles that may actually hinder their self-realization.

(iii) Control over Human Biology

Finally, the opposition of the two visions regarding individual self-reali-
zation runs throughout the debate over the control of the biological terms of
life and death. For the traditionalist, a "right to die" independent of any
larger, given moral context poses the risk of self-degradation; the same can be
said of a woman's right to control her body. Individually or collectively, we
degrade ourselves if we arrogate the power to determine life and death. For
the nontraditionalist, on the other hand, control over one's body is a critical
component of individual development: if another actor, such as the state, or
even one's spouse, has the power to constrain that control according to some
particular conception of the good, the individual's ability to develop and grow
will be severely compromised. Similarly, a terminally ill individual's right to
refuse further medical treatment represents "death with dignity," the dignity
that comes from mastering one's fate. Finally, on a collective level, we may,
for example, choose to deny ourselves the power to engage in genetic engi-
neering (by restricting genetic research), but such a decision simply represents
one particular policy choice, not a recognition of some given moral
imperative.

2. Abortion and the Traditionalist Controversy

The traditionalist, then, sees respect for others and individual self-realiza-
tion as necessarily bound to some established moral order. We can-individu-
ally or collectively-disregard that order, but the inevitable consequence will
be a degraded and unfree society. The traditionalist questions not only the
desirability, but ultimately the practicability of the nontraditionalist vision. As
one commentator has put it, "[a]t the very center of conservative thought lies
this idea: that the present division of wealth and power corresponds to some
deeper reality of human life . ... [W]hatever the division of wealth and
power is, it naturally is, and. all efforts to change it, temporarily successful
in proportion to their bloodiness, must be futile in the end."'8 5 To the non-
traditionalist, possessed by an almost "metaphysical dread of being encum-
bered by something alien to oneself," '86 accepting as inevitable any one
framework for human association and individual development stands in the
way of self-realization and full relationships with others.

a) Two Levels of Connection

It is easy to see how abortion fits into the traditionalist controversy in

185. M. Walzer, supra note 129, at 237.
186. E. Shils, Tradition 10-11 (1981).
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particular ways. First, abortion obviously contributes to the separation of sex-
ual pleasure and procreation. A prohibition of abortion can serve as a disin-
centive to sex outside of marriage or even as a punishment for women who
pursue sex for pleasure. Second, prohibiting abortion can make pregnancy
and its timing, and the role of mother and homemaker, seem all the more
natural and inevitable. Finally, the less we attempt consciously to control re-
production, the more we may be inclined to respect the natural or divine bio-
logical order.

The connection between the traditionalist controversy and abortion issue,
however, extends beyond this concrete, particular form. There is a more gen-
eral level of connection as well, relating to the basic question of the existence
of established, moral frameworks or meanings for human activity. Thus the
established framework for sex, including some sort of connection between sex-
ual pleasure and children or family, appears to the traditionalist to be one part
of a natural or divine order. It is the conscious decision to ignore even one
part of that order, as much as the particular break with tradition itself, that
alarms the traditionalist. '87 To be sure, the fear that abortion will promote the
availability of sexual pleasure outside of any established framework, discon-
nected from any intrinsic meaning, is important in itself. But at a more gen-
eral level, abortion also represents to the traditionalist part of a conscious
effort to subject the terms of our lives to individual and social manipulation.
In that sense it poses a danger not only to the fetus (who in the eyes of the
opponent of abortion may "in fact" lose a human life) but to the humanity of
men and women in general. 8

There is a similar connection between opposition to abortion and the
other two dimensions of the traditionalist position. The traditionalist views a
woman's desire not to have children (or to have fewer, or to postpone them) as
a self-centered decision that ignores the values of loving and caring as well as
self-sacrifice for the sake of others. More important, the woman's very as-
sumption of conscious control over her role opens her up to the kind of self-
centeredness that the traditionalist fears. The availability of abortion seems to
promote selfish decisions and so heightens the possibility of a general break-
down of morality in our dealings with others. Moreover, the conscious deci-

187. Cf. J. Noonan, Contraception 437 (1965) ("To the idealistic advocates of birth con-
trol as an urgently necessary solution of social problems, the Church appeared to reiterate, in
obscurantist fashion, an incomprehensible and irrelevant doctrine on nature. To the Pope, the
bishops, and the theologians, the birth control movement appeared to rationalize and foster
hedonistic irresponsibility and to challenge the wisdom handed down from Christian
antiquity.").

188. In words of an opponent of abortion, a woman who has sexual relations has commit-
ted herself to a communion with life forces greater than herself.

The willing partner willingly surrenders part of the private entity. It is an intricate
balance that can be perverted by selfishness but never altered in substance. Hence its
eternal power over humankind. We are all, in a sense, prisoners and victims-men of
sex, women of biology. To change that, even if such were possible, would be an altera-
tion of the basic character of our humanness.

Schalestock, Abortion and the Banality of Evil, The Wash. Star, Dec. 21, 1979, at A15, col. 1.
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sion to ignore the established biological frameworks of life and death and the
decision to manipulate the biological facts of pregnancy are both acts which
place all decision-making power over life and death outside of the established
structure that is (for the traditionalist) the essential precondition for morality
in the treatment of others. Abortion is undesirable not only because it directly
facilitates control over reproductive biology, but also because it appears to
reject the very idea of a given, established framework for individual and social
control.

The connections between the two perspectives and particular positions
are by no means absolute. Indeed, one cannot deduce any particular concrete
assertion from any general statement of the traditionalist or nontraditionalist
visions, for each perspective is more a cohesive approach to certain aspects of
social structure than a list of concrete positions. For example, the traditional-
ist position on sex need not be limited to the view that the possibility of pro-
creation must accompany each and every sexual act. In fact, while opposing a
"contraceptive mentality," in which sex is pursued solely for pleasure, it may
encompass an acceptance of contraceptives within a framework of marriage
and family in which children generally play an important role. Similarly, the
traditionalist might accept women as workers as well as housewives, while
rejecting the vision of men and women freely choosing whatever role they
wish regardless of their sex. The essential aspect of this variant of the tradi-
tionalist position would be the maintenance of some sort of distinctive femi-
nine (and masculine) ideal. The possibility of variation is even clearer in
matters like divorce law and sex education. For example, one can easily imag-
ine a traditionalist position which completely opposed teaching of sex in pub-
liec schools on the ground that it would undermine the proper role of the
family. However, one can just as easily imagine a traditionalist position which
accepted sex education but emphasized the need to integrate it with an appre-
ciation of the proper moral framework for sex. Finally, it is possible to imag-
ine a traditionalist position which even accepted abortion as an individual
right. Just as contraception might be accepted within the proper framework
for the role of women and for sex, so conceivably might a right to abortion.
From this perspective, however, a woman who chose abortion could not be
exercising control over the role she played. Instead, she would be making a
necessarily sorrowful, tragic, and guilt-ridden decision, a sacrifice of an essen-
tial aspect of her selfhood: her full and unquestioning commitment to
motherhood.' 89

The existence of variations within the traditionalist and nontraditionalist
perspectives might suggest that the dispute over abortion is purely instrumen-
tal. Traditionalists, it might be thought, oppose abortion simply because they
believe that prohibiting it helps support the necessary contexts for relations of
loving and caring; nontraditionalists support a right to abortion because they
believe that making abortion available helps free women from established

189. For an example of such an approach, see M. Denes, In Necessity and Sorrow (1976).
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roles. Each could change its position on abortion without hesitation if it ap-
peared that the underlying purpose would be better served by doing so.

The connection between the traditionalist controversy and the abortion
issue does have an instrumental aspect, but it would be a mistake to reduce it
to that. The aim here is not to assert that the doctrinal positions and disputes
conceal beneath them nothing more than the "real" dispute over how social
life ought to be organized. A traditionalist may well believe, for example, that
a particular gender-specific role is intrinsically valuable, or that sex has intrin-
sic procreative significance. But the focus here is on the belief that the inevita-
ble consequence of disregarding the proper roles and frameworks will be a
demise of the ideal of respect for others and the true development of one's self.

b) The Attenuation of Skepticism

It is at this more general level that we can draw the basic connection
between the doctrinal disputes examined earlier and the two visions of the
social order considered above. Each perspective attenuates the consciousness
of the arbitrariness of the doctrinal arguments in a particular way. At points
of theoretical impasse, we call upon our judgment-a judgment informed by a
vision of what the social order is like and should be.

In the abortion context, this process of attenuation works in the following
way. With respect to the issue of privacy, state intervention into an individ-
ual's life can, for traditionalist and nontraditionalist alike, pose a threat to an
individual's freedom, but the kind of intervention that is feared most is itself a
matter of dispute. From the traditionalist perspective, precisely because there
are established, correct frameworks uniquely suited to fostering individual
self-realization and respect for others, state intervention need not threaten in-
dividual autonomy so long as it is confined to supporting those frameworks.
Laws prohibiting "incorrect" sexual activities, for example, do not necessarily
impinge upon individual autonomy as would an effort by the state to force
women into the workplace: one would protect marriage and the family, the
other would detract from it in its traditional form. In the abortion contro-
versy, in particular, the argument for privacy or personal choice regarding
abortion has little to recommend it to the traditionalist because the act of
choosing abortion implies an attempt to step outside the traditional frame-
work of marriage and the role of women. This attempt can only sever the
woman from the moral and social frameworks which form the necessary con-
text for morality in relationships, and to which the woman's own personal
potentials are inextricably tied. For this reason, state intervention to prevent
an abortion does not threaten the woman's "true" autonomy or interfere in
any essential way with personal relationships. 90 Similarly, for the traditional-

190. Cf. Bennett, Abortion and Judicial Review, 75 Nw. U.L. Rev. 978, 998 (1981)
("[R]ight-to-life legislators display little legislative empathy for the pregnant woman who will
bear most of the burdens of the right-to-life laws."). What I have tried to show, however, is
that such lack of empathy is not necessarily due to myopia alone (though surely it does in part
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ist, the argument that access to contraceptives or abortion enhances the mi-
nor's autonomy is unavailing. A teenage girl will not find herself by having
sex; indeed, she will necessarily open herself to exploitation by others. If un-
wanted pregnancy is a problem, the solution is to encourage her to respect the
proper framework for sexuality by being chaste and reserving sexual relations
for marriage.

Of course, that the traditionalist does not see in many state "invasions" of
privacy the encroachments upon personal autonomy or intimate relationships
that the nontraditionalist sees does not imply that the traditionalist must auto-
matically endorse any state regulation of "lifestyle". It is quite possible for the
traditionalist to disfavor such state regulations unless some other factor (such
as harm to other people) is involved. Admittedly, many of those who adopt
the traditionalist perspective do support laws regulating individual conduct
which (in a direct sense, at least) affects only the parties involved, such as laws
forbidding homosexual activity. But what is important here is the lack of any
sense of real imposition on personal freedom. Particularly in the abortion con-
troversy, the traditionalist senses no real conflict between the life of the fetus
and the freedom of the mother. Concern for fetal life supplies a powerful
reason for forbidding abortion, while the woman's autonomy-the central
pro-choice argument-simply is not implicated in any compelling way by state
action which stands in the way of her attempts to cut herself off from her own
personhood and from the necessary contexts of loving and caring. In turn, it
becomes quite natural to resolve whatever theoretical doubts there may be
about the status of the fetus or the morality of abortion against abortion: there
is nothing seriously objectionable about the possibility of erroneously con-
cluding that the fetus "is" a person, because the woman's true autonomy is not
really at stake.

For the nontraditionalist, on the other hand, the price of resolving such
doubts against abortion is very high. Any state attempt to make an individ-
ual's relationships conform to a particular framework constitutes a direct con-
straint on individual autonomy and relations with others. If one does not
believe in a necessary or intrinsic connection between any established institu-
tion and a particular individual's needs and potentials, there is every reason to
believe that being compelled to conduct oneself within a particular role or
framework will only stifle individual development and interfere with individu-
als' ability to relate to each other. Conversely, the lack of any sense of larger
frameworks or connections among moral positions attenuates the sense of
contradiction within arguments that assert, for example, that we can really
know that a slave is a human being and a fetus is not (or that we can "deem"
one to be human and the other not). There is much less danger of stepping
onto a slippery slope in making such judgments because each issue is felt to be

reflect the fact that most legislators are male), but also reflects a deep disagreement over visions
of the social order.
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fairly separate and distinct, rather than one aspect of a larger, tightly interre-
lated, moral universe.

3. Conclusion

Two perspectives or social visions-the traditionalist and the nontradi-
tionalist-can be identified in the abortion controversy. Each represents a dis-
tinct vision of the social order; each attentuates the consciousness of the
theoretical incoherence in the doctrinal arguments elaborated earlier. These
perspectives do not eliminate any basis for skepticism about the structure of
liberal doctrine of the morality and politics of abortion. Neither perspective
can "resolve" the theoretical dilemmas because, as a moment's consideration
will show, neither perspective is likely to seem fully satisfactory, even to its
own advocates.

For the traditionalist, because there is some correct framework to which
individual development is necessarily tied, state intervention will not carry
any real danger to individual autonomy and relations with others so long as it
supports this framework. Thus, as we saw, the traditionalist can countenance
state intervention into "private" or personal decisionmaking (e.g., prohibiting
abortion or regulating sexual activity) but oppose, for example, state-man-
dated sex education as a dangerous intrusion of the state into the family.191
Yet the traditionalist cannot grant unambivalent support even to the "cor-
rect" sorts of state intervention, for to the extent that the established
frameworks come to appear dependent upon state support, they become sub-
ject to the very sort of active control which they are supposed to limit.' 92

Efforts to "preserve" or "support" traditional structures can easily come to be
seen as efforts to impose a chosen one. Thus, given the fear of individual or
social control as selfish and exploitative, the prospect of active state control
over the frameworks of association-even if in support of the right ones at the
start-can be seen as a serious threat to individual freedom.

For the nontraditionalist, on the other hand, the state activities that most
threaten individual autonomy are precisely those which try to support some
"correct" framework. Other state actions, however, may not be so threaten-
ing, and indeed may be welcomed. The nontraditionalist supports state fund-
ing of abortion, for example, not because it is perceived as pressuring
individual women to obtain abortions, and thus conform to the nontraditional-
ist's idea of the roles of women and the family, but rather because it is seen as
increasing the individual's ability to create her own way of life. From this one
might conclude that the state should be in the forefront of attempts to break

191. See, e.g., American Family Life at the Crossroads, The Boston Globe, Apr. 6, 1980,
at BI, col. 1; Is Family Planning Best Left up to the Family? The N.Y. Times, Apr. 6, 1980, at
§ 4, E6, col. 3 (Roman Catholic bishops, with support of anti-abortion groups, denounce sex
education and support the teaching of chastity as the best way to stop unwanted pregnancy).

192. Cf. C. Geertz, The Interpretation of Cultures 219 n.42 (1973) (once traditional struc-
tures are questioned, it is impossible to return to them except in the form of "ideological
retraditionalization").
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