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ABSTRACT 

 
A major reason for the steady decline in union participation in America is 

the ineffectiveness of the enforcement mechanisms available under American labor 
law. One of the major enforcement mechanisms is the 10(j) labor injunction, which 
has been underutilized for years but has the potential to be an effective deterrent to 
unfair labor practices. This paper examines two intertwined reasons for the 10(j) 
injunction’s underutilization, administrative delay and a circuit split that has 
resulted in competing standards for granting 10(j) injunctions in the district courts. 
It aggregates and analyzes approximately 10 years of 10(j) injunction activity at the 
National Labor Relations Board, between 2011 and 2020, concluding on the basis 
of the available data that the circuit split and the administrative process do, in fact, 
impact the rates at which 10(j) injunctions are sought and denied in part or in full.   

The potential for a major legislative overhaul of labor law in America is 
low, and the most effective solutions can be found through administrative processes. 
This paper therefore posits that decentralizing the decision-making process for 
bringing 10(j) injunctions within the National Labor Relations Board would 
streamline the clunky administrative process for bringing 10(j) injunctions. The 
Board also has the power to articulate more cogent standards that would effectuate 
the purposes of the National Labor Relations Act and the 10(j) injunction. 
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I. INTRODUCTION 
 
The percentage of American workers in labor unions has been in steady 

decline for decades.1 While deindustrialization and globalization have played a 
major role in the decline in union density, many academics also point to American 
labor law as a source of this decline.2 Rampant violations of workers’ rights to 
organize go unpunished or are insufficiently curtailed.3 Workplace protections are 
toothless as they are currently enforced, providing little deterrent to employers who 
fight to prevent their employees from organizing.4 The prospects for legislative 
change are minimal.5  Declining union density harms all workers,6 and as unions 
have become more diverse,7 women and people of color are particularly impacted 
by efforts to discourage unionization.8 This paper will discuss one potential step 
towards ameliorating this problem, reforming the so-called 10(j) injunction.9 The 
10(j) discretionary injunction is a deterrent to labor law violations which is already 
written into the National Labor Relations Act (“NLRA") but is plagued by a clunky 
administrative mechanism and disparate legal standards across the federal circuit 
courts. Streamlining the process for bringing, and ruling on, this injunction could go 
a long way towards making American workplaces more conducive environments to 
labor organizing. 
 

A. The Structure and Purpose of American Labor Protections 
 
The federal law governing labor organizing and collective bargaining is laid 

out in the NLRA. This regime has changed little since the law was passed in 1935. 
The stated purposes of the NLRA are threefold: “safeguarding commerce from 
disruption, increasing workers' bargaining power (which will also moderate business 

 
1 See, e.g., Samuel Estreicher, Improving the Administration of the National Labor Relations Act 
Without Statutory Change, 5 FIU L. REV. 361 (2010).  Labor’s most recent effort at legislative change, 
the PRO Act, was supported by Congressional Democrats in successive legislative sessions but 
repeatedly rejected by Republican legislators. Gonyea, Don, House Democrats Pass Bill That Would 
Protect Worker Organizing Efforts, NPR, https://www.npr.org/2021/03/09/975259434/house-
democrats-pass-bill-that-would-protect-worker-organizing-efforts; see also Protecting The Right To 
Organize Act Of 2021, 167 Cong Rec H 1134; Protecting the Right to Organize Act of 2019, 116 H.R. 
2474. 
2 See, e.g., Rick Bales, Resurrecting Labor, 77 MD. L. REV. 1, 13–19 (2017) (describing a decline in 
manufacturing and rise in contingent and on-demand work as two factors resulting in declining union 
density). 
3 Charles J. Morris, A “Tale of Two Statutes” Redux: Anti-Union Employment Discharges Under the 
NLRA and RLA, with a Solution, BERKELEY J. OF EMP. & LAB. L. 293, 293 (2019). 
4 Id. 
5 Estreicher, supra note 1, at 361-62. 
6 Bales, supra note 2, at 2-3. 
7 Ruben J. Garcia., New Voices at Work: Race and Gender Identity Caucuses in the U.S. Labor 
Movement, 54 HASTINGS L.J. 79, 81 (2002). 
8 Charlotte Garden and Nancy Leong, "So Closely Intertwined": Labor and Racial Solidarity, 81 GEO. 
WASH. L. REV. 1135, 1139. 
9 See generally 29 U.S.C. § 160(j). 
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depressions, and protecting the exercise by workers of full freedom of association."10 
The statute does so by “guaranteeing workers' right to organize and to engage in 
concerted activity for mutual aid or protection,” rights set out in Section 7 of the 
NLRA.11 The NLRA creates an independent federal agency, the National Labor 
Relations Board (the “NLRB” or the “Board”), to vindicate these rights.12 Two 
major amendments, both aimed at “restrict[ing] union organizing and bargaining 
tactics,” were passed in 1947 and 1959. Subsequent efforts to further refine, reform, 
and modernize the NLRA have all failed.13  

Section 8(a) of the NLRA also defines employer behaviors that aim to 
interfere with workers’ collective rights, such as retaliatory actions against 
employees exercising their rights in Section 8(a)(1),14 discriminating against union 
members or discouraging membership in a union in Section 8(a)(3),15 or refusal to 
adhere to a collective bargaining agreement in Section 8(a)(5).16 Violations of 
Section 8(a) are termed Unfair Labor Practices (“ULPs”).17 Under the NLRA, a 
worker may file an allegation of a ULP with a Regional Office (headed by a Regional 
Director), which will investigate the claim and, if appropriate, bring charges against 
the employer.18 An NLRB Administrative Law Judge (“ALJ”) then presides over an 
adjudication and will order a remedy, which may be appealed to the federal courts.19 
The NLRB may also ask the district court for a discretionary injunction, referred to 
as a 10(j) injunction because the mechanism is set out in Section 10(j) of the 
NLRA.20 10(j) gives the NLRB the authority to petition the district court where a 
ULP is alleged to have occurred for appropriate temporary relief.21  

 
B. The Promise of, and Barriers to, the 10(j) Injunction 

 

 
10 Seth Kupferberg, Political Strikes, Labor Law, and Democratic Rights, 71 VA. L. REV. 685, 686 
(1985) (citing 29 U.S.C. § 151) (quotation marks omitted). 
11 Id; see also 29 U.S.C. § 157. 
12 Benjamin Hogan, Awakening the Spirit of the NLRA: The Future of Concerted Activity Through 
Social Media, 118 W. VA. L. REV. 841, 849 (2015). 
13 Estreicher, supra note 1, at 361-62. 
14 29 U.S.C. § 158(a)(1). 
15 29 U.S.C. § 158(a)(3). 
16 29 U.S.C. § 158(a)(5). 
17 29 U.S.C. § 158(a). 
18 https://www.nlrb.gov/resources/nlrb-process/unfair-labor-practice-process-chart (last accessed 
12/22/2022). 
19 Id. 
20 29 U.S.C. § 160(j). In the case of 8(a)(5) only some ULPs, such as Gissel cases, refusals to bargain 
with successors, subcontracting to avoid bargaining, and withdrawal of recognition of incumbent 
representatives, warrant 10(j) relief. 
21 Id. Appropriate relief is defined according to the nature of the ULP. See, e.g., Hoffman ex rel. NLRB 
v. Polycast Tech. Div., 79 F.3d 331, 333 (2d Cir. 1996) (solution for fired strikers would be court order 
to rehire striking workers), Frye v. Specialty Envelope, 10 F.3d 1221, 1226 (6th Cir. 1993) (solution 
for refusal to recognize and bargain with union would be court order to recognize and bargain with 
union). 
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The law as it stands offers reinstatement with back pay as the principal 
remedy for individual unlawful discharge. It does not authorize fines or damages as 
punitive solutions to the use of corporate force to chill workers’ rights.  The NLRA 
envisions a company’s actions against its employees, even individual employees, as 
harms that are done to the ability of the body of workers to organize, not as 
individual harms. These limited remedies, coupled with a slow adjudicative process, 
“create a huge incentive for employers to deliberately violate…[the] statute knowing 
that they will reap the benefit of illegal conduct...”22 With little hope of legislative 
change, those who wish to strengthen the American labor movement have looked to 
the NLRA for underutilized enforcement mechanisms that could strengthen the 
NLRB’s power to prevent and remedy unfair labor practices. One such mechanism 
is the 10(j) injunction, designed to preserve the status quo while the NLRB 
adjudicates ULP charges.  

The 10(j) injunction has long been considered a potential tool to discourage 
violations of Sections 8(a)(1), (3), and (5) of the NLRA. Virtually unutilized into the 
1970’s, the Board, recognizing the potential for providing immediate relief to 
charging parties during the often-lengthy process of administrative adjudication, 
steadily expanded its use from that time into the 1990’s.23 Thereafter, despite calls 
from commentators and Board officials, the 10(j) injunction has never been utilized 
to its full potential.24 Its use has been politicized through attacks in Congress, which 
has proven to be an additional barrier to the viability of expanding the use of the 
injunction.25 The use of the 10(j) injunction came to an “almost complete cessation” 
during the late Clinton years and under the second Bush Administration.26 Even 
under the more-active Obama Administration, the 10(j) injunction never returned to 
its former heights: fifty-nine 10(j) petitions were authorized in 2011, approximately 
one-third the number at the Clinton-era zenith.27 Under the Biden Administration, 
Jennifer Abruzzo, General Counsel of the NLRB, issued a memo encouraging 
regional offices to consider bringing 10(j) injunctions promptly and expanding the 
class of cases in which the Board will consider pursuing injunctions.28 Memos 
extolling the virtues of the injunction were also issued during the Obama 
Administration.29 

 
22 Catherine L. Fisk & Deborah C. Malamud, The NLRB in Administrative Law Exile: Problems with 
Its Structure and Function and Suggestions for Reform, 58 DUKE L.J. 2013, 2028 (2009). 
23 Richard B. Lapp, A Call for a Simpler Approach: Examining the NLRA's Section 10(j) Standard, 3 
U. PA. J. LAB. & EMP. L. 251, 267 (2001). 
24 See, e.g., Affirmation of 10(j) Program, GC Mem. 14-03, 2 n.4 (2014). 
25 See, e.g., Claire Tuck, Policy Formulation at the NLRB: A Viable Alternative to Notice and Comment 
Rulemaking, 27 CARDOZO L. REV. 1117, 1137-1138 (discussing the Clinton-era threat of an 
appropriations rider and refusal to confirm Fred Feinstein as General Counsel, both steps by employer-
friendly congressional representatives to discourage aggressive use of the 10(j) injunction). 
26 Fisk & Malamud, supra note 22, at 2028. 
27 See Injunction Activity under Section 10(j), NLRB, https://www.nlrb.gov/reports/nlrb-case-activity-
reports/unfair-labor-practice-cases/litigation/litigation-injunction (last visited 12/17/2020).  
28 NLRB Office of the General Counsel Memorandum GC 22-02, February 1, 2022. 
29 NLRB Office of the General Counsel Memorandum GC 14-03, April 30, 2014, 
file:///C:/Users/William.Baker/Downloads/GC%2014_03%20Affirmation%20of%2010_j_%20Progr
am.pdf.pdf 
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Professor Charles Morris called the injunction, in 1998 and again in 2019, a 
potential deterrent to unfair labor practices that was seriously underutilized by 
successive Boards, comparing 10(j) injunctions to similar, but more widely utilized, 
systems under the Railway Labor Act.30 Professor Samuel Estreicher similarly 
asserted in 2010 that “no other remedy under current law would more effectively 
bring home the central message of the NLRA,” that the choice to engage in 
organizing activity will not alone jeopardize one’s employment.31 Both authors have 
urged the NLRB General Counsel to bring 10(j) petitions in every meritorious case 
of 8(a)(3) discharge, and called on the NLRB to streamline its process for bringing 
10(j) petitions to court.  

Interim injunctions have the potential to deter ULPs. They diminish the 
efficacy of attempts by employers to weaken union organizing efforts. Absent an 
immediate remedy, efforts to weaken union support through intimidation and 
reprisals against those who organize will succeed. The same is true for refusals to 
bargain, especially in the first contract setting. "The Board cannot fashion a 
retroactive remedy for the harm to industrial peace" that occurs as the result of 
refusals to bargain and unlawful discharges, because the Board has no tools for 
retroactive awards at its disposal.32 10(j) is intended to act as a tourniquet to stem 
the bleeding because the Board lacks the ability to repair damage to the bargaining 
process post facto. An employer can cause irreparable damage to a union organizing 
drive even if the ultimate disposition of a case is against them. Injunctions requiring 
the reinstatement of employees terminated during organizing campaigns, or 
compelling companies to bargain in good faith when they fail to do so, diminish the 
incentive for employers to engage in unlawful conduct and ensures employee faith 
in their representatives and the NLRB. When an agency has limited authority to 
remedy harms, minimizing the immediate impact of attempts to chill union 
organizing is crucial.  

The 10(j) injunction, though essential, faces great challenges in 
implementation. This is exemplified by the most high-profile labor injunction 
litigation undertaken by the NLRB in recent years. In a nationwide organizing drive, 
a number of Starbucks locations have unionized.33 Starbucks has opposed this drive, 

 
30 See Charles J. Morris, A Tale of Two Statutes: Discrimination for Union Activity under the NLRA 
and RLA, 2 EMPLOYEE RTS. & EMPLOYMENT POL'Y J. 317 (1998) and Charles J. Morris, A “Tale of Two 
Statutes” Redux: Anti-Union Employment Discharges Under the NLRA and RLA, with a Solution, 40 
BERKELEY J. OF EMP. & LAB. L. 295 (2019). Railway and airline workers’ collective bargaining rights 
are protected by the Railway Labor Act, not the NLRA, and Professor Morris argues in his papers that 
workers organizing under the Railway Labor Act are subject to fewer retaliatory discharges in part 
because of the more robust injunction mechanism under that Act. 
31 Estreicher, supra note 1, at 371 (2010). 
32 Small v. Avanti Health Sys., LLC, 661 F.3d 1180, 1192 (9th Cir. 2011).   
33 See Beverly Banks, Starbucks Calls On Judge To Halt 'Memphis 7' Rehires, Law 360, August 22, 
2022, https://www.law360.com/employment-authority/articles/1523150 (Last visited 8/25/2022) 
(“The nationwide union drive has resulted in organizing at more than 300 stores and over 200 wins”); 
see also Law360 Starbucks Unionization Tracker, https://www.law360.com/employment-
authority/starbucks-tracker (last visited 2/22/2023). 
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sometimes with legally questionable tactics.34 The NLRB has attempted to enjoin 
Starbucks to return discharged union organizers to in a number of locations, widely 
utilizing the 10(j) injunction.35 In Ann Arbor, Michigan, another judge granted a 
nationwide injunction pursuant to 10(j) against Starbucks, ordering the company not 
only to rehire a fired organizer but to stop discharging protected employees across 
the country.36 At the time of the writing of this paper, that order had been 
withdrawn.37 It was later vacated limited to a single store.38 Nonetheless, the 10(j) 
injunction is seeing a sudden surge in use in these Starbucks cases.39 A petition for 
a 10(j) injunction was recently granted in the Western District of Tennessee, 
reinstating discharged employees in a Memphis shop.40 However, Starbucks 
appealed that order, and has also committed additional violations of workplace 
organizing laws in the interim.41  These employees were out of work for months as 
the litigation surrounding the injunction dragged on, although they have now been 
reinstated.42  The NLRB’s most powerful tool to prevent corporations from nipping 
organizing efforts in the bud is hamstrung by such delays because of the NLRB’s 
minimal power to remedy the damage firings such as these do to union drives.  

 
C. The Solution 

 
This paper will argue that there are two interrelated factors that stand in the 

way of effective expansion of the use of 10(j) injunctions. The first is administrative 
delay. NLRB practices, including an “elaborate internal process for handling 10(j) 
cases,” create significant delays in identifying promising cases and ultimately in 
bringing meritorious 10(j) petitions to court.43 10(j) injunctions are also both 
complex and discretionary, creating further barriers to the expansion of their use. 

 
34 See generally Rani Molla, Starbucks is Not Playing Nice with its New Union, Vox, August 25, 2022, 
https://www.vox.com/recode/2022/8/25/23309517/starbucks-union-contract-bargaining-strikes (Last 
visited 8/28/2022).  
35 Supra note 33; see also McKinney v. Starbucks Corp., No. 2:22-CV-2292-SHL-CGC, 2022 WL 
5434206 (W.D. Tenn. Aug. 18, 2022). 
36 Beverly Banks, Starbucks Slapped With Nationwide Ban On Firing Organizers, Law 360, February 
17, 2023, https://www.law360.com/articles/1577575/starbucks-slapped-with-nationwide-ban-on-
firing-organizers (Last accessed 2/23/2022). 
37 Braden Campbell, New Starbucks Labor Injunction Withdrawn Over 'Errors', Law 360, February 
22, 2023, https://www.law360.com/articles/1578728/new-starbucks-labor-injunction-withdrawn-
over-errors- (Last accessed 2/23/2023). 
38 Braden Campbell, Starbucks Injunction Reversal Highlights Abruzzo's Tall Task, Law 360, February 
24, 2023, https://www.law360.com/employment-authority/articles/1578815 (Last accessed 
2/27/2023). 
39 Id. 
40 McKinney, 2022 WL 5434206, at *9. 
41 Beverly Banks, Starbucks Asks 6th Circ. To Undo Memphis 7 Rehire Order, December 13, 2022, 
https://www.law360.com/employment-authority/articles/1557884 (Last visited 2/22/2023); see also 
Braden Campbell, NLRB Attys Pan Starbucks' 'Hostility' In Memphis Firing Row, February 15, 2023, 
https://www.law360.com/employment-authority/articles/1576666 (Last visited 2/22/2023). 
42 Id; see also McKinney, 2022 WL 5434206, at *6, 22 (Starbucks employees were terminated on 
February 8, 2022, and reinstated within five days of August 18, 2022.) 
43 Fisk & Malamud, supra note 22, at 2028. 
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Delay causes inherent damage to claims for injunctive relief designed to preserve 
the status quo.  

Second, courts throughout the country apply different standards in 
adjudicating NLRB claims for injunctive relief. Competing standards for granting 
10(j) injunctive relief appear, based on national data, to hamstring the injunction in 
many circuits. Administrative delay weighs heavily against injunctive relief in some 
courts. A number of circuits also require heightened evidentiary standards when 
granting 10(j) injunctions, such as a showing of actual harm or defining the 
injunction as an extraordinary remedy. These evidentiary burdens regionally impede 
the successful expansion of the utilization of the 10(j) discretionary injunction.  

This paper posits that these two competing barriers, administrative delay 
and disparate standards, interact. The NLRB is penalized for its delays in requesting 
10(j) injunctions from district courts. However, 10(j) injunctions are also granted 
more frequently when the NLRB takes its time in building its case. This indicates 
that the NLRB’s cumbersome administrative process and the unrealistic standards 
of the courts must be addressed in tandem to render the 10(j) injunction a more viable 
deterrent to violations of the NLRA. 

Finally, this paper will argue that the two major barriers to the widespread 
use of the 10(j) injunction, being interrelated, can be solved with a single solution. 
Streamlining the process of petitioning the district courts for an injunction by 
devolving authority to the Regional Directors would serve two purposes. It would 
allow the petitions to be brought promptly, without the current 10-step process 
which required the approval of the Board. It would also allow Regional Directors to 
be more nimble and accurately assess the chances that the NLRB will prevail in any 
argument for a 10(j) injunction, given the burden of varying evidentiary standards 
across the circuits. There are other measures, such as taking steps to more effectively 
define the legal standards for a 10(j) injunction, that would also aid in making this a 
more widely utilized mechanism in labor law. 

 
II. DELAY 

 
The 10(j) injunction is designed to skirt the lengthy process of Board 

adjudication of ULP and thereby diminish the short-term harms of employer efforts 
to chill unionism. Yet between 2011 and 2019 the Board, on average, took nearly 
eight months to go from the filing of a charge to authorizing a petition for a 10(j) 
injunction.44 This delay, which stems from a clunky administrative process, negates 
the 10(j) injunction’s potential to preserve the status quo quickly and effectively.  
Additionally, courts which deny a 10(j) injunction may do so because the petition 

 
44 Publicly available data aggregated from 10(j) Injunction Activity at the National Labor Relations 
Board, NLRB, https://www.nlrb.gov/what-we-do/investigate-charges/10j-injunctions (Last visited 
12/10/2020) (on file with author). This data is aggregated from the time period between 2011, when 
the NLRB’s publicly available online information on 10(j) petitions begin, and May of 2020, to regulate 
for the potential lengthening of litigation processes as a result of the Covid-19 pandemic. 
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not timely, so delay also results in the rejection of 10(j) petitions by the district 
courts.45  

The Board currently uses a complicated ten-step process to decide whether 
to request a 10(j) injunction.46 While much of the process is simply the internal 
policy of the NLRB, the Board itself (or the General Counsel of the NLRB, if 
delegated) is the entity empowered by Section 10(j) to bring a labor injunction.47 
The Regional Director must complete an investigation and make a determination 
regarding the merits of the charge as well as the appropriateness of injunctive relief.  
If injunctive relief is requested, the Regional Director must prepare both an unfair 
labor practice complaint and a memorandum seeking authorization for injunctive 
relief to be reviewed by the Injunction Litigation branch within the General 
Counsel’s office.  If the General Counsel agrees that injunctive relief is warranted, 
he will seek Board authorization for injunctive relief.  If the Board concurs and votes 
in favor of authorization of 10(j), the General Counsel sends the request back to the 
Region for the drafting and filing of an injunction.48 Two major bottlenecks create 
excessive delay. The initial investigation of the charge and obtaining evidence in 
support of the merits may be lengthy, and obtaining additional evidence supporting 
injunctive relief may also create delays in evaluating the appropriateness of an 
injunction. The General Counsel and the Board’s considerations also can be lengthy. 
This cumbersome administrative process effectively destroys one of the most 
effective elements of the 10(j) injunction.  

10(j) injunctions face administrative delays in part because they are 
discretionary. Mandatory injunctions, like the 10(l) injunctions required for 
secondary boycott charges, do not face the same types of delay because there is no 
choice regarding whether to bring such a matter to court once the Region concludes 
that the charge has merit.49 10(j) injunctions, because they are discretionary, may 
face delays before the process of building a case for approval by the General Counsel 
even begins. The NLRB manual for addressing 10(j) injunctions urges Regional 
Directors to engage in “[e]arly identification” of potentially meritorious petitions.50 
Yet because discretion initially lies in the hands of the Regional Director, 10(j) 

 
45 See, e.g., Sung Ohr ex rel. NLRB v. Arlington Metals Corp., 148 F. Supp. 3d 659, 673 (N.D.Il. 2015) 
(Declining to issue a 10(j) injunction because “the petitioner's [15-month] delay in seeking Section 
10(j) relief implies that the petitioner does not believe time is of the essence.”) (quotation marks 
omitted); contra Catherine Helm, The Practicality of Increasing the Use of NLRA Section 10(j) 
Injunctions, 7 IND. REL.L.J. 599, 633 (1985) (arguing that denial of a 10(j) injunction because of the 
NLRB’s delay goes against its legislative purpose). 
46 NLRB Gen. Counsel, Section 10(j) Manual User's Guide (2014) 10-18, 
https://www.nlrb.gov/sites/default/files/attachments/basic-page/node-
1727/MASTER%20REVISED%202013%2010(J)%20MANUAL.pdf. 
47 29 C.F.R. § 101.37 (2023); see also Paulsen v. All Am. Sch. Bus Corp., 2013 U.S. Dist. LEXIS 
152612 (E.D.N.Y. Oct. 23, 2013) (describing the delegation of 10(j) authority to the General Counsel 
as valid). 
48 See generally NLRB Gen. Counsel, Section 10(j) Manual User's Guide. 
49 A secondary boycott is labor pressure directed at a neutral employer with the aim of inducing it to 
cease doing business with an employer with whom the union is engaged in a labor dispute. See NLRB 
v. United Brotherhood of Carpenters & Joiners, 184 F.2d 60, 63 (10th Cir. 1950). See also 29 U.S.C. 
§ 160(l). 
50 NLRB Gen. Counsel, Section 10(j) Manual User's Guide at 3. 
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injunctions may not be investigated promptly. 10(j) injunctions in their current form 
take a long time and have low chances of success, and when a 10(j) injunction 
petition is going to be brought, Regional Directors want to ensure they have a strong 
case.51 While charging parties can request 10(j) injunctions to speed the process, 
experienced parties know that this will prolong and complicate an investigation.52 
Moreover, the low chance of success in many circuits may lead the General Counsel 
to veto many requests for 10(j) relief as unlikely to succeed. The 10(j) injunction 
thus may be an afterthought, or even discounted completely in some circuits, until it 
is too late to bring a timely petition.  

Finally, delay simply occurs because 10(j) cases are complex.53 Regional 
Directors may make their cases for 10(j) injunctions to the district courts on the basis 
of affidavits alone; however, they often choose not to do so and instead collect 
evidence of the ULP to bring before the court.54 This may be an attempt to increase 
their chances of success.55 This evidence collection process can be lengthy, and 
hearings in district court can take time due to the extent of evidence presented.56 For 
this reason, potential 10(j) cases may also be brought before an ALJ for an expedited 
unfair labor practice hearing, and only be brought to district court subsequently if 
resolution has not been reached.57 A hostile party can delay the process of collecting 
evidence significantly by refusing to submit arguments and evidence and by 
requesting postponements and continuances in this preliminary hearing, which may 
be scheduled up to 28 days after the issuance of the complaint.58 While most 10(j) 
cases settle in the process of, or following, this preliminary hearing, those which do 
not and are brought to district court for injunction proceedings have stronger 
evidence of an unfair labor practice in the form of the ALJ's ruling-- at the expense 
of weeks or months of additional delay. 

Delay is destructive, both for the success of individual 10(j) injunctions and 
for the expansion of their use more generally. About 30% of 10(j) petitions denied 
in whole or in part in the last decade cited delay as one factor in the court’s decision 
to deny.59 10(j) injunctions which were brought in eight months or less, the average 
for such an injunction in the last decade, have been denied because the Board’s delay 
in action was considered by the court too great.60 It is not merely exceptionally 
complex, slow, or ill-handled cases 10(j) petitions that run up against failure due to 
delay; the average petition pushes into the standard of unreasonable delay in some 

 
51 Id. 
52 2 National Labor Relations Act: Law & Practice, Ch.15, § 15.13 (Matthew Bender, 2d Ed.). 
53 Telephone Interview with Daniel Silverman, former Acting General Counsel, NLRB, and former 
Regional Director for Region 2 (Dec. 18, 2020); see also McKinney, 2022 WL 5434206 at *18 
(describing the standard for the 10(j) injunction as “fact-intensive and complex”). 
54 Id. 
55 See Competing Evidentiary Standards, infra at III.a., for a discussion of the evidentiary standards for 
10(j) injunctions; see also Helm, supra note 45, at 635 (arguing that the Board recognizes that district 
courts are often hostile to 10(j), and select favorable cases).  
56 Telephone Interview with Daniel Silverman, supra note 53. 
57 See NLRB General Counsel Memorandum GC 94-17, Expedited Hearings (1994). 
58 NLRB Gen. Counsel, Section 10(j) Manual User's Guide at 11. 
59 Supra note 44. 
60 See, e.g., Diaz v. Hartman & Tyner, Inc., No. 12-60978-MC-ZLOCH, 2012 U.S. Dist. LEXIS 92459, 
at *11 (S.D. Fla. June 29, 2012) (six months’ delay cuts against reinstatements). 
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circuits. Any solution to the underutilization of the 10(j) injunction will run up 
against delay as a barrier, both to its effectiveness in providing parties with timely 
relief and its potential to result in the denial of meritorious petitions. 

 
III. STANDARDS OF THE COURTS 

 
Another barrier to the utility of 10(j) is the widely varying standards of the 

courts in granting injunctions. The 10(j) injunction cannot find commonplace use if 
it is only likely to be used in certain circuits. As noted above, only about 30% of 
10(j) injunctions were denied in the past decade in whole or in part due to delay. The 
majority were denied due to the Board’s failure to show irreparable harm, or when 
the court balanced the equities between the charging party and the company.61 For 
this reason, while several other standards (such as a required showing that the need 
for relief is “extraordinary”) also vary greatly by circuit, the “irreparable harm” 
prong aptly illustrates variance among the circuits.  

Professor Morris has written that “the final 10(j) results do not appear to 
differ perceptively based on the particular circuit where the case is tried.”62 That 
conclusion is incorrect.  A survey of all 10(j) cases brought before district courts in 
the last decade paints a picture of enormously wide variation. Denial rates range 
from approximately fifteen percent in courts in the First Circuit to one hundred 
percent in the Fifth and Eleventh Circuits, where the average nationally is just under 
a forty percent denial rate.63  More than half of requests for 10(j) injunctions are also 
brought in just two relatively friendly circuits.64 Rather, it might be said that whether 
a petition for a 10(j) injunction will sink or swim follows the maxim of real estate: 
location, location, location.65  

 
A. Competing Standards for Granting 10(j) Petitions 

 
There is a circuit split between two competing standards for granting 10(j) 

injunctive relief, the more deferential Remedial Purpose standard and the traditional 
Equitable Principles standard.66 The Supreme Court has never ruled specifically on 
the appropriate standard for a grant of 10(j) injunctive relief. It has required the 
courts to use the traditional Equitable Principles standard in considering all petitions 
for injunctive relief unless, “in so many words, or by a necessary and inescapable 

 
61 Only 16 injunctions were denied on grounds of delay. 21 were denied due to insufficient showing of 
harm and 15 after balancing the equities (these numbers may overlap, as an injunction may be denied 
for multiple reasons). Supra note 44. 
62 Morris, supra note 3 at 323. 
63 Supra note 44; see also Appendix 1. 
64 80 out of a total of 137 10(j) injunctions petitions were ruled on by district courts in the 2nd and 9th 
Circuits. Supra note 36. 
65 The NLRB is likely aware of this geographical discrepancy and has been for many years. See Helm, 
supra note 45, at 636 (noting that, during the early days of expansion of the use of the 10(j) injunction 
in the early 1980’s, “in two identical and novel cases . . . the Board might authorize section 10(j) in a 
circuit with a low reasonable cause standard and not in a circuit with a high standard.”). 
66 See William K. Briggs, Deconstructing "Just and Proper": Arguments in Favor of Adopting the 
"Remedial Purpose" Approach to Section 10(j) Labor Injunctions, 110 MICH. L. REV. 127, 129 
(referring to the “just and proper” standard as the “remedial purpose” standard). 
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inference,” legislation bypasses that standard.67 The language of Section 10(j) allows 
the Board to file a petition for "appropriate temporary relief or restraining order” 
which the court may grant as “it deems just and proper." 

The Third, Fifth, Sixth, Tenth, and Eleventh Circuits hold that Section 
10(j)’s “just and proper” language bypasses equitable principles.68  These circuits 
consider 10(j) injunctions “different from ordinary injunctions and apply the 
Remedial Purpose standard.”69 The Remedial Purpose standard defers to the NLRB 
and limits judicial discretion.70 This standard “requires that a district court find that 
(1) there is reasonable cause to believe that unfair labor practices have occurred, and 
that (2) injunctive relief with respect to such practices would be just and proper.”71 

The First, Second, Fourth, Seventh, Eighth, and Ninth Circuits disagree, and 
follow the equitable standard laid out and affirmed by the Supreme Court for general 
injunctions.72 These circuits consider the 10(j) injunction a limited exception to a 
federal policy against labor injunctions and treat the NLRB as any other part, without 
deference.73 This traditional standard “requires a district court to consider (1) 
whether the moving party has a substantial or strong likelihood of success on the 
merits; (2) whether the moving party would otherwise suffer irreparable injury; (3) 
whether the issuance of a preliminary injunction would cause substantial harm to 
others; and (4) whether a preliminary injunction would serve the public interest.”74 

Counterintuitively, injunctions fare worse in circuits which follow the 
supposedly more deferential standard, with nearly half of injunctions in Remedial 
Purpose circuits being denied, compared to about thirty percent in circuits applying 
the Equitable Principles standard.75 It may be that this lower standard “haunt[s] the 
relationship between the Board and the courts,” damaging the credibility of the 
Board when it requests 10(j) injunctions under this lowered standard.76 It is also 

 
67 Weinberger v. Romero-Barcelo, 456 U.S. 305, 313 (1982). In Weinberger, plaintiffs sued the United 
States Navy, attempting to enjoin weapons testing on an island off Puerto Rico. Id. at 307. They brought 
the suit under the Federal Water Pollution Control Act, now the Clean Water Act, as the Navy had 
failed to “obtain a national pollution discharge elimination system…permit from the Environmental 
Protection Agency.” Sarah Morath, A Mild Winter: The Status of Environmental Preliminary 
Injunctions, 37 SEATTLE U.L.R. 155, 165–66 (2013). The Supreme Court ruled that district courts are 
not “mechanically obligated to grant an injunction for every violation of the law.” Weinberger, 456 
U.S. at 313 (citing Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944)). Instead, district courts must that 
balance equitable considerations when issuing injunctions unless expressly foreclosed by statute. 
Morath, A Mild Winter, 37 SEATTLE U.L.R. 167–68. 
68 Briggs, supra note 63 at 133. 
69 Id. at 130. 
70 Id. at 131. 
71 Ahearn ex rel. NLRB v. Jackson Hosp. Corp., 351 F.3d 226, 234 (quotation marks omitted). 
72 See, e.g., Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008) (“A plaintiff seeking a preliminary injunction 
must establish that he is likely to succeed on the merits, that he is likely to suffer irreparable harm in 
the absence of preliminary relief, that the balance of equities tips in his favor, and that an injunction is 
in the public interest”); see also Briggs, supra note 63 at 129. 
73 See Briggs, supra note 63 at 129–30. 
74 Ahearn, 351 F.3d at 234. 
75 Supra note 44, see also Appendix 2. 
76 Charles J. Morris, A Tale Of Two Statutes: Discrimination For Union Activity Under The NLRA And 
RLA, 2 EMPL. RTS. & EMPLOY. POL'Y J. 317, 351. 
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possible that certain courts are hostile to the 10(j) injunction and the NLRB 
regardless of the legal standard applied.  

 
B. Competing Evidentiary Standards 

 
Disparate success rates for 10(j) petitions may also be attributable to 

different evidentiary standards that the circuits require.77 Some courts require not 
merely a showing of irreparable harm, but a de facto showing of actual harm 
following a potentially illegal discharge or a failure to recognize or bargain with a 
union.78 This is an impossible standard to meet when the NLRB is merely 
considering interim relief as it presents an inherent catch-22. If the NLRB waits until 
support for a union actually dissipates because of a discharge or a failure to bargain, 
interim relief may no longer be warranted, because the harm an injunction was meant 
to stem may already have resulted. Delay will already have caused potentially 
irreparable damage to the union organizing effort and support. If the Board does not 
wait for such harm, it risks denial for having failed to show that the harm was 
irreparable. 

In such cases, a showing of actual harm is not warranted. While balancing 
of harms is still important, discharges during an organizing campaign and failures to 
bargain in first contract negotiations are inherently chilling. The absence of union 
leadership in the workplace displays a persistent “negative message,” an intended 
signal by an employer that union activity will be punished, and “the remaining 
employees are deprived of the leadership of active and vocal union supporters,” 
inherently weakening union cohesion and effectiveness in the workplace.79 This 
potential to chill support for a union should also be considered. 

This concept is intrinsic in the standard for granting an injunction under the 
equitable remedy standard, although it is framed many ways. The First Circuit 
considers the “potential” for irreparable injury when considering 10(j) injunctive 
relief.80 The Eighth Circuit frames this concept as a “threat” of irreparable injury.81 
The Fourth Circuit considers a “likelihood” of irreparable harm.82 Courts must give 
proper weight to this impending future harm, implicit in every unfair labor practice 
that can be enjoined via 10(j). If the threat of future harm is measured by, say, a 
showing that “the Union has not lost any active members,” the courts are not 
properly weighing the forward-looking nature of the harm the 10(j) injunction is 
meant to remedy.83 By the time such a showing of future harm could actually be 

 
77 Lapp, supra note 23 at 251 (“No clear, consistent standard has emerged to guide the courts, much 
less litigants, as to when injunctive relief is warranted.”). 
78 See, e.g., Henderson v. Bluefield Hosp. Co., LLC, 902 F.3d 432, 440 (4th Cir. 2018) (Declining to 
issue a 10(j) injunction because support for the Union had not yet “collapsed to the point where the 
Union would be unable to negotiate effectively under a remedial order issued by the Board.”) 
79 Lafe E. Solomon, Effective Section 10(j) Remedies for Unlawful Discharges in Organizing 
Campaigns (Memorandum GC 10-07). (Sept. 30, 2010).  
80 Rivera-Vega v. Conagra Inc., 70 F.3d 153, 156 (1st Cir. 1995). 
81 Osthus ex rel. NLRB v. Ingredion, Inc., No. 16-CV-38-LRR, 2016 U.S. Dist. LEXIS 98590, at *11 
(N.D. Iowa July 28, 2016). 
82 Henderson v. Bluefield Hosp. Co., LLC, 902 F.3d 432, 438 (4th Cir. 2018). 
83 Ingredion, 2016 U.S. Dist. LEXIS 98590, at *17. 
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made, the harm would be irreparable and an injunction moot. Because the NLRB’s 
remedies are exclusively future-facing, and the Board cannot resurrect a damaged 
union organizing drive or effectively remedy a refusal to bargain, the potential for 
harm must be taken seriously by the courts.84 In preserving the remedial power of 
the Board, courts must consider the limitations of the Board’s remedial power and 
the risks of long-term damage inherent in those limitations.   

 
C. The 10(j) as an Extraordinary Remedy 

 
Several circuits hold that the 10(j) injunction is an “extraordinary 

remedy.”85 While this is a factor in only about 15% of denials, it represents a near-
blanket reason to deny injunctions that has no support in the purpose of 10(j).  

Denials for failure to meet an “extraordinary remedy” standard have only 
occurred in the three most hostile circuits in the past decade: the Fifth, Eighth, and 
Eleventh. This prong of a court’s evaluation of 10(j) holds that the injunction should 
only be a remedy in “egregious” cases, and results in a comparison to “similar 
cases.”86 This presents an obvious problem. When the “extraordinary remedy” is 
defined only in relation to labor practices as they currently are, it neglects to consider 
that the average unfair labor practice within the categories considered appropriate to 
enjoin under 10(j) result in extraordinary harm. Discriminatory discharges during an 
organizing campaign, the coercion of employees, and refusals to bargain in initial 
contract negotiations always have at least the potential to stifle the Section 7 rights 
of workers. The extraordinary remedy standard fails to consider the context in which 
the unlawful acts occur, and creates a vague moving target. If many employers 
engage in discriminatory discharges, the practice of firing an employee for union 
activity, and the goal of diminishing support for a union, ceases to require 
“extraordinary remedy” because it is no longer an egregious problem. It becomes 
commonplace.  

In one case, the retaliatory discharge of sixteen employees for picketing was 
not considered extraordinary enough to warrant an injunction because the 
“speculation” that employees would scatter or that this action would produce a 
chilling effect did not merit an extraordinary remedy.87 In another case, a 10(j) 
petition was denied after an employer refused to hire four employees to avoid 
successorship obligations and interrogated employees as to their union affiliation, 
the court concluding that the employer’s interrogations were not egregious relative 
to other interrogation cases and the refusal to hire lacked “overt” threats.88 In a nation 
where “management hostility to unions and collective bargaining” has become the 
norm, this standard results in otherwise meritorious cases being denied relief 

 
84 “…[O]nce workers' collective voices are extinguished by illegal labor practices, the NLRB cannot 
reverse time.” Bluefield Hosp. at 446 (Gregory, J., dissenting). 
85 See, e.g., Osthus ex rel. NLRB v. TruStone Fin. Fed. Credit Union, 182 F. Supp. 3d 901, 912 (D.Minn. 
2016); see also Helm, supra note 45, at 631 (describing judicial attitudes as being that “the normal 
case,” as opposed to the extraordinary one, “is for the ALJ”). 
86 See, e.g., Harrell ex rel. NLRB v. Ridgewood Health Care Ctr., Inc., 154 F. Supp. 3d 1258, 1270 
(N.D. Ala. 2015) 
87 McKinney v. Citmed Corp., No. 17-0234-KD-M at *8 (S.D. Ala. June 2, 2017). 
88 Ridgewood Health, 154 F. Supp. 3d at 1271. 



14 THE HARBINGER   VOL. 48 

because they are merely discriminatory, or merely chill union support, without going 
the extra mile of also being heinous, particularly malicious, or unusual.89  

Both the “irreparable harm” standard and the “extraordinary remedy” 
standard result in great geographical variation between the courts.  These standards 
must be made uniform in order to effect a national expansion of the 10(j) injunction, 
as opposed to an expansion that only reaches certain circuits. 

 
IV. INTERACTION BETWEEN DELAY AND STANDARDS 

 
The impact of the differing standards for a 10(j) injunction cannot be 

understood without also considering delay. The impact of delay on the court’s 
decision to issue an injunction may come in one of two places. On the one hand, a 
district court may see the long delay as indicative of a lack of irreparable harm or 
urgency on the part of the Board.90 Alternatively, courts may look to a long delay as 
having ironically resulted in the harm the injunction should have prevented 
becoming irreparable, and therefore whatever problem the Board was trying to 
enjoin has expired as a threat.91 In both cases, delay undercuts the evidence 
presented to the court justifying the need for injunctive relief.  

Delay is thus an evidentiary problem for the Board when it brings petitions 
for 10(j) injunctions before the courts, and also an independent challenge (as a delay 
in filing for injunctions harms union organizing efforts and the employees who 
participate in them).  

It should be noted, counterintuitively, that the Board has taken a longer time 
to file the average successful 10(j) injunction during the past decade than the average 
unsuccessful or partially successful filing.92 This implies that the evidentiary 
standards of the courts are typically misaligned with the purpose and undermine the 
Board’s ability to bring successful 10(j) injunctions.  This cuts against the idea that 
the courts may fail to understand the extent of time or process a 10(j) petition 
requires, resulting in denials on the grounds of delay. It indicates instead that when 
the Board puts more time into collecting evidence, waits until actual harm has 
resulted which it can bring before the court, and vets its petition more thoroughly, 
the courts are in fact rewarding such delays as stronger cases. For this reason, a mere 
alteration of the standard of the courts regarding delay seems like the improper route 
to take in increasing the success of 10(j) injunctions, as the courts appear to reward 
proper process and only penalize the Board and charging parties when delay 
compounds already-present issues in a case. Rather, it is the root causes of delay—
the Board’s cumbersome decision-making process and the disparate and unrealistic 
standards of the courts—that must be addressed to make this discretionary injunction 
a viable deterrent. The Board should prioritize dealing with these cases rapidly to 

 
89 Julius Getman, Explaining the Fall of the Labor Movement, 41 ST. LOUIS L.J. 575, 581 (1997). 
90 See, e.g., Hardy-Mahoney v. Everport Terminal Servs., No. 17-cv-00804-RS, 2017 U.S. Dist. LEXIS 
42736, at *10-11 (N.D. Cal. Mar. 23, 2017). 
91 See, e.g., Garcia v. Magic Laundry Servs., Inc., No. CV 13-3160, 2013 WL 12114593, at *5 (C.D. 
Cal. June 17, 2013). 
92 Supra note 44. 
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prevent harm to organizing union efforts and coercion of employees, regardless of 
the standards of the courts in evaluating delay. 

 
V. SOLUTIONS 

 
The 10(j) injunction has the potential to be a powerful tool in fighting 

corporate abuses against employees who act collectively. With a legislative solution 
seemingly impossible, this underutilized legal mechanism has the capacity to 
disincentivize ULPs. Both barriers set out in this paper may be ameliorated by 
changes in Board policy, which would require no legislative input, rendering the 
10(j) injunction a more muscular deterrent to efforts to stymie organizing.  

 
D. Decentralizing Decisionmaking 

 
The two intertwined impediments to the expansion of the use of the 10(j) 

injunction, the patchwork of evidentiary showings and legal standards required by 
the different circuits and delay, may be cured by a single solution. Such a wide 
variety of standards is suited to a system in which the Regional Directors might have 
the sole power to petition for injunction. It is also “hard for Washington to evaluate 
[the] quality” of 10(j) cases due to their complexity.93 Previous proposals for 
streamlining the 10(j) process have focused on centralizing this power, through 
delegation to the General Counsel.94 The Regional Directors, closer to the evidence 
and the standards of the courts, can be more efficient in applying for injunctive relief 
in those cases most likely to prevail in their districts. 

Devolution of 10(j) authority to the regional level is the logical extension of 
the current system. Regional Directors already head the fact-finding effort at the 
outset of 10(j) cases, and they file and litigate petitions in district courts. But 
Regional Directors cannot be delegated this power directly. Section 3 of the NLRA 
lays out a limited set of responsibilities that may be statutorily delegated to the 
Regional Directors, which do not include Section 10 powers. The NLRB could, 
however, delegate 10(j) decision-making authority to the General Counsel, as it has 
in the past.95 It could then promulgate a mandatory policy, perhaps through 
rulemaking, requiring Regional Directors to investigate all cases of 8(a)(1) violation, 
8(a)(3) discharge, and applicable 8(a)(5) bargaining and recognitional violations 
with an eye towards a potential 10(j) injunction, and mandate that the General 
Counsel give deference to the findings of the Regional Directors. This would 
sidestep the issue of a Regional Director’s failure to promptly consider 10(j), as 
consideration would be mandatory, and would also ensure that the politically 
appointed Board and the policies and proclivities of the General Counsel do not 
abrogate the deterrent effect of the 10(j) injunction.   

 
93 Telephone Interview with Daniel Silverman, supra note 44. 
94 See, e.g., Estreicher, supra note 1, at 379 (2010). 
95 See, e.g., Paulsen v. All Am. Sch. Bus Corp., 2013 U.S. Dist. LEXIS 152612 (E.D.N.Y. Oct. 23, 
2013) (finding such a delegation constitutional and valid under the NLRA and the authority of the 
NLRB). 
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A ten-step process would thus become a four-step process: 1) A filing of a 
case with potential 10(j) implications would automatically trigger collection of 
evidence from both parties by the Regional Director, 2) the Regional Director would 
submit that evidence and any findings to the General Counsel for review, 3) the 
General Counsel would approve or deny the injunctions, as advised, and perhaps 
send a memo and any advice back down to the Regional Director for 4) immediate 
filing of a 10(j) injunction at the discretion of the Regional Director. In limiting the 
actual decision-making surrounding the injunction to a single party and removing 
any discretion in implementing one of the few affirmative remedies in labor law, 
many cooks can be removed from the 10(j) injunction kitchen. The NLRB would be 
able to seek relief for charging parties efficiently, reducing delay while at the same 
time increasing its flexibility in addressing the variant standards of the circuits.  

 
E. Defining the Standards 

 
Decentralizing and streamlining the 10(j) decision making process would be 

an efficient solution to the problems of division and delay plaguing these petitions. 
There are other solutions the Board can consider in the Courts which would also 
improve the efficacy of the 10(j) injunction. 

The Board could seek to articulate, through rulemaking, the evidentiary 
standards federal courts should be applying when considering a 10(j) injunction 
petition. A rule stating that a showing of specific harm to a union organizing effort 
in the case of the discharge of an organizer is unnecessary, and that such cases have 
inherent harms which must be weighed, would be crucially important in making the 
use of the 10(j) injunction more widespread and its application more uniform.  

“Egregiousness” is another evidentiary standard ripe for a definitional 
solution. As it currently stands the standard for egregiousness is too high in many 
circuits. It is also a moving target. The Board should craft a rule that the 
“extraordinary remedy” standard is met upon a showing of likelihood of harm. Those 
unfair labor practices that may be enjoined through 10(j) are inherently 
extraordinary, and this is not a punitive injunction whose penalties should be 
preserved for only the worst labor violators. The intent of the 10(j) injunction was 
not to limit the remedy to only the most heinous and drastic instances of employer 
abuse, but to provide the NLRB with a tool to preserve its remedial power pending 
the long administrative adjudicatory process. Discriminatory discharges and refusals 
to recognize and bargain, along with attempts to intimidate employees, are 
inherently extraordinary because they illegally infringe on employee rights to 
organize. Because the Board has no remedial power beyond reinstatement and back 
pay, 10(j) injunctions must be considered, not against the changeable backdrop of 
American employment norms, but against a fixed understanding that certain ULPs 
are unacceptable and must be restrained.  

While differences in the applicable standards would be more efficiently 
handled by devolved decision-making, there is a risk that such a system would lead 
to permissive circuits seeing a flood of injunctions while stingy circuits would cease 
seeing requests for injunctions at all. This might be a boon for the success rate of 
10(j) petitions, but it would also damage the deterrent impact of the injunction and 



Sep. 10, 2023 DIVISION AND DELAY  17 
 

 
 

result in geographically disparate protections from discriminatory discharge and 
other ULPs. A Supreme Court ruling affirming the use of traditional equitable 
standards in all 10(j) cases, while a lower priority than articulating the standards 
above, might be effective in streamlining the process of deciding whether to bring 
10(j) petitions while increasing the buy-in of courts within the more hostile circuits. 
Although variation across the circuits may never be eliminated entirely, the extreme 
hostility of certain circuits to 10(j) injunctions needs to be reduced before this 
remedy can see more widespread use in the American labor landscape. 

 
VI. CONCLUSION 

 
There is wide agreement between academia and the NLRB that the 10(j) 

injunction is a powerful tool that can curb the current epidemic of labor law 
violations. Administrative delay and high, inconsistent standards across circuits 
create an environment in which it cannot thrive. While there are many persuasive 
calls for reforming labor law in America, this paper calls for no comprehensive 
legislative change. The 10(j) injunction is existing, underutilized, legislation. For 
this reason, the expansion of its use has the potential to make a difference in the 
everyday organizing of workers in the short term. Small changes that do not require 
the buy-in of Congress, in the form of streamlining the administrative process for 
bringing an injunction, the devolution of decision-making authority, and 
establishing consistent nationwide standards, can facilitate the 10(j) injunction’s 
expanded use. These changes have the potential to have an immediate positive 
impact on unions and workers and should be considered by the NLRB. 
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